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T  O    T  H  E 

PRACTISERS 

Of     the     LAW. 


Gentlemen^ 

IN  the  Dedication  of  Books,  fuch 
Perfons  fhould  be  chofen  whofe 
Studies  and  Profeffion  agree  with 
the  Nature  of  the  Subject.  To 
prove  Conclujions  in  one  Science  by 
the  Heterogene  Principles  of  ano- 
ther ;  to  make  a  Grammarian  Pa- 
tron to  a  Piece  of  the  Mathema- 
ticks  ;  to  dedicate  a  Treatife  of 
Logick  to  a  Mafter  of  Mujick ;  or  a 
Matter  o&Pra&ice  to  a  Man  oiSpe-? 
cuhtion\  would  not  only  be  im- 
A  2  proper 


To  the  Pra&ifers 

proper,  but  abfurd.  You  know 
that  in  the  whole  Pra&ice  of  the 
Law,  there  is  nothing  of  greater 
Excellency,  nor  of  more  frequent 
Ufe,  than  Trials  by  Juries.  In 
this,  our  Common  Law  (and  not 
without  juft  Caufej  values  itfelf  be- 
yond the  Imperial  Law,  before  the 
Canon  Law^  or  any  other  Laws  in 
the  World.  And  feeing  the  Hopes 
and  Life  of  all  the  Procefs,  the 
Force  of  the  Judgment  and  the 
Truth,  nay,  the  Right  of  the  Par- 
ties lie  in  the  Trial ;  for  as  one  ele- 
gantly fays,  §>ui  non  probata  at  the 
Trial,  dicitur  veritate  &*  jure  ca- 
rere ;  and  indeed  the  Knowledge 
of  all  the  Law  tends  to  this:  For 
without  Victory  at  the  Trial,  to 
what  Purpofe  is  the  Science  of  the 
La'jc  f  The  Judge  can  give  no  Sen- 
tence, no  Decision  without  it,  and 
muft  give  Judgment  for  that  Side 
the  Trial  goes;  therefore  I  may 
well  fay,  'tis  the  chief  Part  of 
7  the 
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the  Practice  of  the  Law.  And 
if  fo,  to  whom  (hall  I  offer 
this  Treatife,  but  to  you  the  Prac- 
tifers  ? 

I  need  fay  nothing  for  fmall  Traits 
and  Treatifes ;  the  infinite  Number 
of  them  in  the  Civil  Law  (there 
being  for  every  Title  a  diftinft 
Tradt)  nay  the  Number  of  them 
in  our  Law>  fufficiently  fhew  their 
Ufe. 

yoachimus  For&us  Ringelbergius^ 
in  his  Book  de  Ratione  Studii,  giving 
Directions  what  Books  Students 
ought  to  carry  with  them  when  they 
change  Places,  and  travel  from  one 
to  another,  tells  us  that  out  of  the 
Volumes  (by  Reafon  of  their  Big- 
nefs  not  portable)  he  ufed  to  tear  fe- 
veral  Leaves,  and  take  them  with 
him  in  his  Journeys ;  and  fo  he  faid 
he  had  ferved  the  Works  of  Pliny, 
Tullyy  Plato,  Demojlhems,  &C.  altho* 
A3  he 
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he  had  given  great  Prices  for  them  ; 
which  juftifies  the  Writing  of  this 
Treatife,  the  fubje&  Matter  thereof 
being  of  fuch  general  Ufe  in  all  Cir- 
cuits. 

When  I  read  the  elaborate  Books 
of  Farinacius  de  Tejlibusy   and  the 
three  exquifite  and  incomparable 
Volumes  of  Mafcardus  de  Probatio- 
nibus,  in  the  Ccefarian  and  Pontifical 
Laws,  (which  Works  were  fo  valu- 
ed and  efteemed  that   they  were 
looked  upon   as  new  Lights   fent 
from  Heaven,  by  the  Profeffors  of 
thofe  Laws)  I  could  not  but  fee  the 
Defedt  and  Want  of  fuch  Books  in 
our  Law  :  For  furely  they  are  as 
neceffary  in  the  one  as  in  the  other. 
And  although  I  cannot  compare  my 
weak  Endeavours  with  thofe  Excel- 
lent and  Methodical  Works,  theirs 
being  intire,  this  only  quaji  an  A- 
bridgment,  fitted  for  Ufe,  not  for 
Show :  Yet  until  more  learned  and 

judicious 
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judicious  Proficients  in  our  Law 
fhall  undertake  the  Work,  I  thought 
fit  to  produce  mine. 

To  compare  this  Sort  of  Trial  by 
Jury  with  the  Trials  of  other  Laws 
and  Countries,    and   declare  how 
much  and  wherein  it  excels  them 
all,  after  Fortefcue  de  laudibus^  &c* 
and  his  learned  Commentator ',  would 
be  like  the  Arrogance  of  Limning 
after   Appelles^    and    requires    the 
Room  of  a  Volume,  rather  than  an 
Epiftle.    And  confidefing  my  own 
Inefficiencies,  I  fiiall  praife  it  more 
by  faying  nothing,  than  all  I  can  : 
For  to  fay  lefs  than  a  Thing  de- 
ferves,  would  be,  inftead  of  an  En- 
comium, a  Difparagement.  There- 
fore I  fhall  content  myfelf,  only  to 
lay,  That  Trials  in  other  Laws  are 
by  Witneffes  only,  privately  exami- 
ned; this,  by  Witneffes  publickly 
examined  and  confronted  ;   and  by 
Jury  alfo,  and  fo  confequently  the 
A  4  Fa& 
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Fa&  is  fettled  with  the  greater  Cer- 
tainty of  Truth,  upon  which  the 
Uprightnefs  of  the  Judgment  de- 
pends. 

It  would  be  well  if  there  were 
lefs  Corruption  in  the  returning  of 
Juries ;  but  I  think  'tis  paralell'd, 
if  not  exceeded,  by  that  of  exami- 
ning Witnefies  privately,  on  whofe 
Depositions  the  Trials  in  other  Laws 
confift :  And  fo  there  muft  be  no 
Obje&ion  againft  the  Thing.  I 
hope  an  Expedient  maybe  found  out 
to  prevent  the  Corruption  in  return- 
ing  Juries ',  but  I  believe  it  never  can 
in  the  other. 

To  fay  this  Trial  by  Jury  is  too 
popular  in  a  Monarchy,  would  be 
a  good  Obje&ion  from  a  Frenchman^ 
but  not  of  any  Engli/hman,  who 
lives  under  the  beft  tempered  Mo- 
narchy, and  the  beft  Sort  of  Go- 
vernment in  the  World,  to  which 

this 
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this  Manner  of  Trial  is  fo  proper 
and  accommodated,  that  neither 
the  Wifdom  of  our  Anceftors 
could,  nor  (I  may  fay)  can  this 
prefent,  nor  After-Ages  invent  a 
better. 

But  as  the  unfkilful  Painter 
drew  a  Curtain  before  what  he 
could  not  exprefs  with  his  Pen- 
cil, fo  muft  I  veil  with  Silence  the 
Excellencies  of  this  celebrated  7r/- 
#/,  which  I  am  not  able  to  deli- 
neate. 

Gentlemen^ 

To  make  an  Apology  for  the 
Stile  of  a  Law-Book,  efpecially  of 
an  Epitome,  would  be  a  vain 
Thifig  ;  Ornari  res  ipfa  negate  con- 
tenta  doceri ;  neither  fhall  I  make 
any  Apology  for  my  undertaking 
this  Work  :  If  'twas  better  per- 
formed, yet  Momus  would  be 
carping;  and  if  it  was  worfe,   it 

would 
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would  be  good  enough  for  him, 
who  cannot,  or  will  not  do  it 
better :  Be  it  what  it  will,  your 
kind  Reception  will  abundantly 
fatisfy 


Your  Servant^ 

G.  Duncombe. 


THE 


PREFACE 


T  O    T  H  E 


FIRST    EDITION. 

TH  E  Philofopher  could  not  fee  a 
Man  unlefs  he  heard  him  fpeak; 
Loquere  ut  videam.  Speech  is  the 
Index  of  the  Mind,  and  the  Mind  only  dif- 
criminates  the  Man.  For  although  an  ldeoty 
who  hath  but  the  Shape  of  a  Man,  may 
with  Silence  fo  hide  his  Folly,  that  Stran- 
gers to  his  Manners  cannot  difcern  him 
from  a  Sophifter :  Yet,  doubtlefs,  Silence 
is  the  greateft  Enemy  to  Learning,  the 
Grave  wherein  Oblivion  buries  the  Parts 
and  Knowledge  of  the  braveft  Spirits. 

Where- 
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mftor.fatil.  Wherefore  learned  Saluft,  from  this  takes 
Prince?*.  his  Exordium ;  Omnes  homines  qui  fefejtu- 
dent  praftare  cceteris  animalibus,  fumma 
ope  niti  decet,  ne  vitam  Jilentio  tranjeant, 
veluti  pecora  :  Thofe  Men  who  would  ex- 
cel Beads,  {hould  labour  that  their  Lives 
might  not  pafs  in  fuch  Silence  as  Beads  do. 
It  feems  he  deemed  that  Man  little  fuperior 
to  a  Bead,  who  adted  nothing  to  prolong 
his  Memory :  For  this  he  held  to  be  the 
Duty  of  every  Man,  faying,  Quo  mihi  rec- 
tius  efje  videtur,  ingenii  quam  virium  opi- 
bus  gloriam  queerer e  ;  Gf  quoniam  vita  ipja, 
qua  fruimur,  brevis  eft,  metnoriam  noftri 
quam  max i me  longam  efficere :  In  my  Opi- 
nion, it  is  far  better  to  acquire  Glory  by 
the  Riches  of  Wit,  than  Strength ;  and 
becaufe  our  Lives  are  fhort  of  themfelves, 
we  (hould  endeavour  by  Ingenuity  to  eter- 
nize their  Memory. 

Nulla  dies  And  to  effefi:  this  Nulla  dies  abeat,  quin 

fine  linea.  linea  dufta  fuperjit :  No  Day  fhould  pafs 
over  our  Heads,  wherein  we  fhould  not 
adt  fome  memorable  exploit :  Men  fhould 
not  live  like  Snails,  never  dirring  out  of 
their  Houfes ;  but  be  adtive  (I  mean  not 
Bufy-Bodies  in  other  Mens  Matters,  but) 
in  their  own  Callings,  of  which  the  wife 
Cato  tells  us,  Every  Manjlmdd  give  a  rea- 
fonable  Account:  And  if  we  believe  the  fa- 
mous 
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mous  Seneca^  Nihil  eft  turphts  quam  grandis 
natufeneXy  qui  nullum  babet  vita  Jua  ar- 
gumentum,  quo  diu  Je  vixiffe  dicat  prater 
atatem :  Nothing  is  more  unworthy  than 
an  old  Man,  who  has  nothing  to  (hew  for 
his  Antiquity  but  a  grey  Beard ;  whofe 
Soul  fei  ved  only  as  Salt  to  keep  his  Body 
fweet  j  and  is  no  fooner  Dead,  than  for- 
gotten, long  before  he  is  half  rotten :  Yet 
who  is  fo  apt  to  deride  the  Endeavours  of 
other  Men,  as  this  ancient  Ignoramus, 
whofe  Wrinkles  in  his  Face,  worn-out 
Looks,  and  many  Years,  fway  more  with 
the  vulgar  People,  than  all  the  Arguments 
of  Law  or  Reafon  ?  Had  Seneca  been  fuch 
a  filent  Momus,  the  World  would  never 
have  been  bleft  with  his  fo  learned  Works. 
And  doubtlefs  Writing  Books  is  needful  in 
no  Science  more  than  in  the  Law.  For 
without  Books,  how  would  the  Lawyers 
do  for  Arguments  at  the  Bar,  or  Resolu- 
tions at  their  Chambers ;  whence  the  Ora- 
cle, Sir  Edward  Coke,  pronounces  this, 
Omnes  debere  Juri/prudentia  libris  compo- 
nendis  animum  adjicere :  That  all  Men 
ought  to  addict  themfelves  to  the  compofing 
Books  of  Law  ;  fome  to  the  Reporting  of 
the  Judgments  and  Refolutions  of  the 
Judges,  who  are  Lex  Loquens ;  and  fome 
to  the  collecting  of  thole  Cafes  and  Re- 
folutions, methodizing  and  fitting  them 
for  fome  particular  Purpofe,  as  Littleton , 

Staundfordi 
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Staundford,  Fitzherbert,  Crompton,  Per- 
kins, Finch,  &c.  And  indeed,  moft  of 
the  Law  Books  extant,  if  not  all,  (fetting 
afide  the  Reports)  are  nothing  elfe  but 
Colleftions  out  of  others.  This  I  fpeak, 
not  in  Derogation  of  them  in  the  leaft ; 
for  as  'tis  equally,  if  not  more  laborious, 
io  'tis  full  as  glorious,  judicioufly  to  cull 
authentick  Cafes  out  of  the  Volumes  of 
the  Law,  (where  fo  many  are  no  Law) 
and  rightfully  place  them  in  a  particular 
Treatiie,  as  'tis  to  report  the  Judgments 
and  Refolutions  from  the  Mouth  of  the 
Court;  for  the  Reporter  is  but  the  Court's 
Secretary,  and  Cokes  Injiitutes  merit  as 
much  as  his  Reports ;  and  Aftis  Tables, 
Fitzherbert  and  Brook's  Abridgments  are 
as  ufeful  as  the  Year-Books  themfelves,  of 
which  Kind  of  Collections,  one  elegantly 
thus  breaks  out,  Quo  quidem  beneficio,  baud 
fcioy  an  aliud  aut  legum  Candidatis  magis 
gratum,  aut  Reipublicce  magis  commodum, 
aut  divini  honoris  illuftrationi  magis  idone- 
um,  vel  cogitando  quidem  confequi  quifquam 
poterit.  Than  which  Benefit  I  know  not 
whether  any  Man  can  ever  imagine  ano- 
ther, either  to  Lawyers  more  grateful,  or 
to  the  Commonwealth  more  profitable,  or 
for  the  Illuftration  of  Divine  Honour  more 
fit.  For  with  the  leaft  Labour,  a  fmall 
Price,  and  little  Time,  they  prefent  you 
with   thofe   Refolutions    and   Judgments 

which 
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which  lie  fcatter'd  in  the  voluminous  Books 
of  the  Law  \  which  would  otherwife  coft 
much  Time,  Pains  and  Charges  to  find  out. 
The  Thoughts  of  which  Publick  Good 
firft  gave  Life  to  thefe  Endeavours  of 
mine:  Not  that  any  one  fhould  in  the 
leaft  imagine,  that  I  am  fo  guilty  of  vain 
Oftentation,  as  to  believe  that  my  Parts  or 
Abilities  can  perform  any  Thing  in  this 
Kind  like  other  Men  :  No,  Ipfe  mihi  nun- 
quam  Judice  me  placui.  I  could  never  yet 
pleafe  myfelf  with  my  own  Labours,  much 
lefs  are  they  worthy  to  pleafe  others ;  baud 
equidem  tali  me  dignor  Honore.  However, 
when  I  confider,  that  no  Man  hath  yet 
written  particularly  concerning  this  Sub- 
jeft,  and  of  what  general  Ufe  it  is ;  I  doubt 
not  but  that  this  Treatife  will  receive  a  fa- 
vourable Conftrudion  from  moft  Men,  and 
a  plaufible  Acceptation  from  others. 

The  Ufe  of  it  is  in  a  Manner  Epidemi-  The  Ufe  of 
cal;  fince  moft  Mens  Lives  and  Eftates the  Book- 
are  fubjeft  to  that  Trial  per  Pais  here  de- 
rnonftrated ;  but  in  particular  the  Pradli- 
fers  at  Law  (efpecially  Circuit- Advocates^ 
Attornies,  Solicitors,  Clerks,  &c.)  and  all 
Jurors  (for  whofe  Dire&ion  it  is  of  Angu- 
lar Ufe)  are  chiefly  concerned  herein.  But 
I  will  not  hang  a  Bufh  out,  to  invite  and 
prepoffefs  your  Judgments,  VincatXJtilitas. 
The  Profit  which  every  ingenious  Reader 
4  (hall 
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(hall  gather  out  of  it,  will  fpeak  more  for 
it  than  the  beft  Eulogical  Preface. 

And  for  my  own  Part,  I  profefs  my  felf 
to  be  Philomathes,  but  not  Poly  mat  bes. 
And  notwithftanding  the  hard-favoured 
Objections  which  fome  Men  caft  upon  it, 
I  really  think  the  Study  of  the  Law  to  be 
the  moft  pleafant  Study  in  the  World. 
And  he  which  delighteth  in  the  Study  of 
any  other  Art  or  Science,  muft  confequent- 
ly  be  delighted  with  this.  For  the  Know- 
ledge of  the  Law,  as  Doderidge  faith,  is 
moft  truly  ftiled,  Rerum  Divinarum  huma- 
narumque  fcientiay  and  worthily  imputed 
lb  be  the  Science  of  Sciences,  for  therein 
lies  hid  the  Knowledge  of  every  other 
Learned  Science. 

So  that  he  which  gives  himfelf  to  the 
Study  of  Divinity,  may  here  fill  himfelf 
with  holy  and  pious  Principles  of  Divine 
Laws :  For,  Lex  e/i  fanBio  fan£iay  jubens 
bonejia,  &  prohibe?is  contraria-,  jhnffum 
etenim  oportet  ejj'e  quod  fanltum  definitum  : 
The  Law  is  a  holy  San&ion  or  Decree, 
commanding  Things  that  be  honeft,  and 
forbidding  the  Contraries:  Now  the  Thing 
muft  needs  be  holy,  which  by  Definition 
is  determined  to  be  holy.  So  that  in  this 
Refpedr,  faith  Fortefcuc,  Men  may  well 
call  Lawyers  Sacerdotes,    that    is,  Givers 

or 
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or  Teachers  of  Holy  Things.  For  thb 
Laws  being  Holy,  it  follows  that  the  Mi- 
nifters  and  Setters  forth  of  them  muft  be 
Givers  of  Holy  Things ;  and  fo  by  In- 
terpretation doth  Sacerdos  fignify ;  and 
doubtlefs,  he  which  duly  confiders  thofe 
Rules  of  Theology,  which  lie  fcattercd 
throughout  the  whole  Body  of  the  Law, 
muft  needs  conclude  our  La&s  to  be 
Commentaries  upon  the  Old  and  New  Te- 
ftament  -,  and  do  fo  much  bear  the  Image 
Legis  Dhina,  that  they  may  well  be  at- 
tributed to  the  Moft  High. 

The  Rules  of  Grammar,  Philofophy  Na- 
tural, Political,  Oeconomick  and  Moral-,  as 
alfo  the  Grounds  of  Logic,  and  of  other 
Arts  and  Sciences,  fo  much  abound  in  our 
Books,  that  the  very  Reading  of  the  Law 
will  make  a  Man  Majler  of  thofe  Sciences. 

And  fince  Rhetorick  is  Ars  ornate  dicen- 
di,  and  confifteth  of  thofe  two  Parts  Elo- 
cution and  Pronunciation,  How  can  we 
read  in  our  Law  Books  thole  learned  Ar- 
guments, elegant  Speeches  and  Judgments, 
pronounced  with  fuch  Eloquence  and  E- 
legance  of  Words  and  Matter,  and  not 
conclude,  That  Rhetorick  is  the  Glory  and 
Grace  of  a  Lawyer?  Though  fome  (not 
gifted  that  Way)  would  perfwade  us  that 
the  Law  hath  little  Relation  to  it. 


If 
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If  any  Man  be  delighted  in  hiftory,  let 
him  read  the  Books  of  Law,  which  are 
nothing  elfe  but  Annals  and  Chronicles  of 
Things  done  and  acted  fromYear  toYear,  in 
which  every  Cafe  prefents  you  with  a  petit 
Hiftory ;  and  if  Variety  of  Matter  doth 
moft  delight  the  Reader,  doubtlefs,  the 
reading  or  thofe  Cafes,  (which  differ  like 
Men's  Faces)  tho'  like  the  Stars  in  Num- 
ber, is  the  moft  pleafant  Reading  in  the 
World. 

I  thought  to  have  expatiated  myfelf  in 
this  Eulogical  Commendation  of  the  Study 
of  the  Law ;  but  when  I  confider  the 
Glory  of  the  Thing  itfelf,  I  think  it  but 
in  vain  to  light  the  Sun  with  Candles; 
and  as  no  Arguments  will  perfwade  one 
to  love  againft  Nature;  fo  he,  whom  the 
Excellency  of  the  Law  itfelf  cannot  invite 
to  ftudy  it,  will  never  be  forced  to  it 
with  the  Fift  of  Logic,  or  other  perfwa- 
fion  :  Wherefore  'tis  now  Time  to  expofe 
myfelf  to  the  Cenfure  of  the  Reader,  who 
always  judges  according  to  his  Capacity 
or  Affection ;  for  which  Caufe,  if  I  were 
to  chufe  my  Readers,  I  could  wifli  with 
Cat  us  Luc i tins,  ^uod  ea  quce  Jcribo,  neque 
ab  indofiijjimis,  neque  a  docliflimis  legt\ 
quod  alteri  nihil  intelligerent,  alteri  plus 
Jortaffe,  quam  ipfe  de  Je  :  That  this  Trea- 

tife 
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tile  might  not  be  read  of  the  mofl  learn- 
ed, nor  of  thofe  who  are  not  learned  at 
all,  becaufe  thefe  underftand  nothing,  and 
the  others  more  perhaps  than  myfelf. 

However,  I  put  this  Requeft  to  all,  UfBraaontub. 
Ji  quid  Juperfluum^  vel  perperam  pojitum  inl%  f'lm 
toe  opere  intervenerit,  illud  corrigant  & 
emendenty  vel  conniventibus  oculis  pertran- 
feant :  Cum  omnia  habere  in  memoria,  & 
in  nullo  peccare^  divinum  Jit  potius  quam 
humanum  :  That  if  any  Thing  be  fuper- 
fluous,  and  placed  amifs  in  this  Work,  that 
they  will  either  corredl  and  amend  it,  or 
without  Carping  connive  at  it  >  fince  to 
remember  to  do  all  Things  right,  and  no- 
thing amifs,  is  rather  the  Part  of  God  than 
Man:  Wherefore,  let  him  which  never 
offended,  caft  the  firft  Stone. 
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CHAP.     I. 

The  Derivation  of  the  Word  Jury.  The 
Definition,  Antiquity  and  Excellency 
of  Juries. 

JUR  T  ( JurataJ  cometh  of  the  French  Word  vide  cap.  12, 
Jurer,  i.  e.  Jurare;  and  fignifieth  in  Law,  Juries, 
thofe  twelve  Men  who  are  fworn  Judges 
in  Matters  of  Facl,  evidenced  by  Wknefies, 
and  debated  before  them  :  I  call  them  Judges, 
becaufe,  as  'tis  the  Property  of  the  Court,  jus 
dicere ;  fo  it  is  in  the  Power  of  the  Jury  to  de- 
termine the  Facl,  upon  an  Evidence  Pro  and 
Con,  according  to  thofe  common  Adages,  Ad 
quaftionem  Juris  refpondent  Judices ;  Ad  qua- 
jiionem  Fatli  refpondent  Juratores :  And  as  the 
Judgment  of  the  Court  ought  to  be  guided  by 
the  Law,  fo  is  the  Verdicl  of  the  Jury  by  the 
Evidence.  They  of  the  Jury  are  called  Jura-  Vide  cap.  1 r, 
tores,  Jurors,  ajurando,  as  in  ancient  Laws  Sa- 
cramentales,  a  Sacramento  praftando. 

I  need  not  here  divide,  and  fhew  the  Diffe-  The  Antiqui- 
rences  of  Juries,  nor  the  feveral  Sorts,  they  W and  Excel- 
being  fo  well  known,  viz.     The  Grand  Jury,  rjncy °'JU* 
or  Great  Inquejl,  and  Petty  Jury*  or  Jury  of 

Vol.  I.  B  Life 
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Life  and  Death,  in  Criminal  Caufes;  and  in 
Civil  Caufes  the  djfize  Jury,  In queJP of Office , 
by  fome  called  Inquefi  of  Jury,  and  Inqueft  of 
Office.  Something  concerning  each  of  thefe, 
will  incidently  be  fpoken  of  in  what  follows. 
As  to  the  Excellency  of  Juries,  it  appears  from 
their  Antiquity. 

Sir  Henry  Spelman,  verb.  (Inqu<eflio)  fays,  Trial 
by  Juries  was  ufed  in  England,  Normanis  non- 
dum  ingreffts,  Leg.  Ed.  'Confeff.  ca.  38.  Poftea 
inquifijjet  Juftitia,  i.  e.  (Juftitiarius)  per  Laga- 
mannos,  i.  e.  (legales  homines)  &  per  meliores  ho- 
mines  de  Burgo,  vel  de  Villa,  vel  de  Hundredo, 
ubi  manfiffet  Emptor,  $3c. 

For  as  to  the  Trial  by  twelve  Men,  though 
Mr.  Daniel  and  Poly  dor  e  Virgil  deny  it  to  be 
older  than  the  Conqueft,  and  the  latter  fays, 
there  is  no  Religion  in  ir,  but  in  the  Number  * 
yet  he  (lands  fairly  corrected  by  that  excellent 
and  learned  Antiquary,  Mr.  Camden,  p.  153. 
who  fays,  Whereas  Polydore  Virgil  writeth, 
That  William  the  Conqueror  firfi  brought  in  the 
Trial  by  twelve  Men,  there  is  nothing  more  nn- 
true  •  for  it  is  mofl  certain  and  apparent  by  the 
Laws  0/Ethelred,  that  it  was  in  Ufe  many  Tears 
before,  &c.  And  whereas  Lamb.  verb.  (Centu- 
ria)  fays,  In  fingulis  Centuriis  Comitia  Junto, 
atque  libera  Conditionis  viri  duodeni,  atate  fu- 
per lores,  una  cum  Prapofito  Sacra  tenentes  jurentoy 
fe  adeo  virum  aliquem  innocentem  haud  damnatu- 
ros,  fontemve  abfoluturos,  he  refers  to  the  Laws 
of  Ethelred,  chap.  4.  cited  by  the  learned  Spel- 
man,  verb.  (Jurata.) 

And  to  the  fame  doth  my  Lord  Coke  refer 
Com.  fuper  Lit.  155.  and  Preface  to  his  third 
and  eighth  Report.  And  as  to  the  Religion  in 
the  Number  of  twelve,  my  Lord  Coke  gives. 

Inftances 
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Inftances  ubi  fupra,  and  Sir  Henry  Spelman,  in 
verb.  (Jurata)  fupra,  makes  Addition  thereto. 

So  that  I  may  truely  fay,  Trials  by  Juries 
have  been  ufed  in  this  Nation  Time  out  of 
Mind,  and  were  contemporary  and  coeval  with 
the  firfl  Civil  Government  thereof,  and  Admi- 
nistration of  Juftice;  for  amongft  the  firft  In- 
habitants, the  Br  i  tains,  the  Freeholders  were  ufed 
in  all  Trials. 

And  Trial  by  Juries  was  (as  you  fee  pradli- 
fed  by  the  Saxons)  continued  by  the  Normans, 
and  confirmed  by  Magna  Charta;  and  was  ever 
fo  efteemed  and  prized  in  this  Ifland,  that  no 
Conqueft,  no  Change  of  Government  ever  pre- 
vailed to  alter  it. 

*Tis  true,  Trials  by  Juries  before  the  Time 
of  H.  2.  were  not  fo  frequent,  becaufe  Sada  or 
Purgationes,  Ordalia,  Trials  by  hot  Iron,  hot 
Water,  cold  Water,  Duels,  and  other  fuper- 
ftitious  Ways  were  then  in  Ufe;  but  Trials  by 
Juries  were  here  in  the  Saxons  Time,  and  were 
found  here,  and  not  brought  in  by  William  the 
Conqueror  from  Normandy,  nay,  rather  fettled 
by  Edward  the  Confejfor  in  Normandy,  where  he 
a  long  Time  was,  and  taught  many  Laws,  as 
you  may  fee  in  the  Book  of  the  Cuftoms  of  Nor- 
mandy. 

Glanvil,  lib.  2.  cap.  7.  fays,  Ex  sanitate  au- 
tern  maxima  prodita  eft  legalis  ifta  inftitutio^ 
fpeaking  of  thefe  Trials  in  Oppofuion  to  Duels, 
13c. 

Their  general  Ufe  (being  the  only  Triers  of  The  Ufe  of 
Chofes  in  fait,  almoft  in  all  Courts  through-  Junes- 
our.  England)  fpeaks  them  a  publick  Good.  To 
be  tried  by  one's  Peers  is  the  greateft  Privilege 
a  Subject  can  wifh  for ;  and  fo  excellent  is  the 
Constitution  of  the  Government  of  this  King- 
B  2  dom, 


Fortefcue, 
cap.  29. 


Things,  not 
Words,  moft 
regarded  in 
the  Law. 

Finch,  c  3. 
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dom,  that  no  Subject  (hall  be  tried  but  by  his 
Peers.  The  Lords  by  theirs,  the  Commons 
by  theirs  •,  which  is  the  Fortrefs  and  Bulwark 
of  their  Lives,  Liberties  and  Eftates :  And  if 
the  Good  of  the  Subject  be  the  Good  of  the 
King,  as  moft  certainly  it  is,  then  thofe  are 
Enemies  to  the  Good  of  the  King  and  State,  who 
attempt  to  alter  or  invade  this  fundamental  Prin- 
ciple, in  the  Adminiftration  of  the  Juftice  of 
this  Realm,  by  which  the  King's  Prerogative 
has  flourifhed,  and  the  juft  Liberties  of  the  Peo- 
ple have  been  fecured  fo  many  Ages. 

And  what  Anfwer  fhall  I  make  to  the  Princes, 
vehementer  admiror,  (videlicet.  Wherefore  are 
not  Juries  ufed  in  other  Countries,  if  they  are 
fo  good?J  but  that  of  Forte/cue  the  Learned, 
who  bed  could  tell,  fcil.  That  other  Countries 
can  fcarce  produce  one  Jury  fo  well  accom- 
plifh'd  with  Wealth  and  Ingeny,  as  one  County, 
nay,  one  Hundred  can  in  England. 

But  not  to  dwell  in  the  Porch,  I  will  addrefs 
myfelf  to  the  Gravity  of  the  haw,  where  you 
muft  not  fo  much  expect  the  Flajh  of  Rhetoric k 
as  the  Light  of  Reafon  •,  no,  the  Law  knows 
bed  how  to  exprefs  herfelf  in  her  own  Terms  ; 
wherefore  all  other  Sciences  muft  learn,  with 
Reverence,  to  keep  their  Diftance,  and  (as 
the  Golden  Finch  fings)  be  glad  to  have  their 
Sparks  raked  up  in  her  JJhes. 

And  fince  an  IJfue  is  previous,  and  the  Mat- 
ter of  a  Trial,  I  (hall  firft  give  you  the  De- 
fcription  thereof,  and  then  touch  upon  the  fe- 
veral  Trials  allowed  by  the  Law,  for  the  Dif- 
cufllon  of  the  Truth. 


CHAP. 
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Of  an  IJfue,  and  divers  Sorts  of  Trials 
thereof;  and  when  a  Trial  /hall  be  by  a 
Jury,  and  when  not ;  when  by  Certifi- 
cate, when  by  the  Spiritual  haw,  when 
by  Battel,  and  when  by  an  Almanack ; 
when  Ifjite  fhall  be  firjl  tried  per  Pais; 
what  fiall  be  tried  by  the  Court-,  and 
what  by  Examination  of  the  Attorney, 
Sheriff,  &c. 

ISSUE,    (Exitus)   faith  Coke,  is  a  Angle,  '  Inft.  f.  1 26. 
certain  and   material   Poinr,  iffuing  out  0{  Omnia  unum 
the  Allegations  and  Pleas  of  the  Plaintiff  ^^^ITexitum 
Defendant,  confiding  regularly  upon   an  M&x- wl  per  patri- 
mative  and  Negative,  to  be  tried   by  twelve  am>  wiper 
Men:  And  it  is  two- fold,  fcil  either  fpecial,  Judice* ter' 
as  where  the  fpecial  Matter  is  pleaded;  or  ge-g^l, 
neral,  as  in    irefpafs,  Not  Guilty:  In  Aftize, 
Nul  tort,  Nuldifleifin,  Sec.     And  as  an   Iffue 
natural  cometh  of  two  feveral  Perfons,  fo  an 
IiTue  legal  iflueth  out  of  two  feveral  Allegations 
ofadverfe  Parties. 

Iflues  are  join'd  upon  an  Affirmative  and 
Negative,  and  being  taken  generally  it  refers  to 
the  Count  and  not  to  the  Writ;  and  when  all 
is  confefs'd  and  avoided,  it  cannot  be  taken 
upon  the  Time. 

Special  Iffues  are  to  be  taken  in  one  mate- 
rial Point,  which  may  be  bed  underftood  and 
tried. 

No  IfTue  can  be  taken  after  a  Judgment  quod 

eat  inde  fine  die  >  it  may  be  well  taken  upon  a 
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Prefcription,  but  not  upon  a  Pojfeffion  only.  Vin. 
'Trial  5  8. 

Two  Negatives  fhall  nor  be  fuffer'd,  nor  two 
Affirmatives  unlets  the  IfTue  cannot  otherwife 
be  tried  •,  but  where  a  Negative  goes  before  and 
an  Affirmative  follows,  the  Iffue  is  perfect  et 
e  con. 

It  cannot  be  taken  upon  a  Negative  pregnant 
which  implies  other  fufficient  Matter,  but  upon 
that  which  is  (ingle  and  fimple. 

An  Iffue  join'd  upon  zwabfquehoc,  &c.  ought 
to  have  an  Affirmative  after  ir,  and  fome  Iffues 
are  good  upon  Matter  affirmM  and  denied,  tho* 
not  expfef&'d  in  precife  Words-,  nor  is  an  Af- 
firmative and  a  Negative  always  requifite  to  the 
forming  of  an  IiTue,  as  in  the  Cafe  of  Paries 
finis  nihil  babuerunt. 

General  Ijfues  are  always  in  the  Negative,  and 
contrived  in  fuch  Words  as  not  to  deny  the 
whole  Fact  in  the  Count. 

Special  IJjues  are,  where  Matter  Special  is 
ailed ged  in  defence,  and  both  Parties  there- 
upon join  Iffue,  or  in  Demurrer.    Fin.  ubi  fupra 

63- 

Where  the  Defence  confifts  in  Matter  of 
Law,  the  Defendant  may  plead  Specially,  but 
where  it  is  purely  of  Fail  he  muft  plead  the 
general  Iffue  ',  and  where  a  Man  hath  not  any 
Colour,  the  general  Iffue  is  to  be  taken. 

Some  Negative  PJeas  are  Iffues  of  themfelves, 
whereto  neither  Plaintiff  or  Defendant  can 
reply,  otherwife  than  by  a  Similiter,  and  a 
Demurrer  is  an  Iffue  in  Law  to  be  tried  by  the 
Court,  and  Iffues  ought  to  be  joined  upon 
what  is  mod  material  in  the  Pleadings,  and  he 
who  pleads  the  fir  It  Negative  concludes  the 
Iffue ;  but  if  the  Defendant  plead  in  the  Ne- 
gative 
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gative  to  the  Writ%  the  Plaintiff  (hall   reply  in 

the  Affirmative  and  conclude  the  Iffue.     ibm. 

68. 

And  to  give  you  likewife   his  Definition  of  Trial?,  i  Inft. 

Trial,  it  is  to  find  out,  by  due  Examination,  124.  b. 

the  Truth  of  the  Point  in  Iffue,  or  Queftion 

between  the  Parties,  whereupon  Judgment  may 

be  given:  And   as  the  Queftion   between   the  Note,  That 

Parties  is  two-fold,  fo  is  the  Trial  thereof;  for  ^Pon  a  De" 

eithcr  it  is  quaftio  juris •,  (and  that  fliall  be  tried  part  ancji{"- 

by  the  Judges,  either  upon  a  Demurrer,  Spe- fue  to  Part, 

cial  Verdict  or  Exception  :  For,  Cuilibet  in  fua  though  it  is 

arte  perito  eft   credendum,    £sf   quod  qui/que  no- the  beft  Wa-V 

veriL  in  hoc  fe  exerceat,)  or  it  is  auaftio  fatli :  And  *°  g've  -'"[>" 
1      ^,  •   ,      r    1       ?-«->•      •        1  o  ■-»■    t     ment  upon  the 

the  Trial  or  the  ract  is  in  divers  Sorts  •,  F rrft,  quafiio  juris 
chiefly,    and   mod  commonly,    by   a  Jury   of  firft,  yet  the 
twelve  Men,  (of  which  Kind  of  Trial  my  De-  Court  mriy  tr7 
fon  is  principally  to  treat  in  this  Book. )  **¥"?£' 

their  Discretion.    \  lnfi.  72,  125.    Latch  4.     i?o/.  Tit.  Trials,  626,  723. 

For  by  twelve  Men  are  Matters  of  Fact  (for  Proceedings 
the  moft  part)  tried  with  us  in  England,  in  £ Cml 
Caufes  both  Criminal  and  Civil-,  in  Caufes  Civil, 
after  both  Parties  have  faid  what  they  can  one 
againft  another  in  Pleading-,  if  there  arife  a 
Queftion  about  any  Matter  of  Fact,  it  is  refer- 
red to  twelve  indifferent  Men,  to  be  impanel- 
led by  the  Sheriff;  and  as  they  bring  in  their 
Verdift,  fo  Judgment  paffeth.  And  this  the 
Judge  is  to  declare  as  the  Law  is  upon  rhe  Fact 
found:  For  the  Judge  faith,  the  Jury  finds  thus, 
and  then  the  Law  is  thus,  and  fo  we  judge. 
For  the  Law  arifes  upon  the  Fact. 

For  Criminal  Caufes  the  Courfe  is  thus:  At  Proceedings 
the  Ring's  Bench  for  Middle/ex,  and  at  the  great  ™  Criminal 
and  general  dffizes,  and  at  the  general  SeJJions  0fc'du[ei' 
R  4  the 
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the  Peace,  there  is  one  Jury,  called  the  Grand 
Jury,  which  confifts  commonly  of  twenty -four 
fubftantial  Men,  out  of  one  or  more  Hundreds 
within  the  County,  returned  by  the  Sheriff,  and 
they  are  to  confider  of  all  Bills  of  Indi&ment 
prefented  to  them,  which  they  either  approve 
of,  by  writing  from  Bill,  or  difapprove,  by 
writing  upon  them  not  found  ;  and  thofe  which 
they  approve  of,  are  to  be  tried  by  another 
Jury  called  the  Petit  Jury.  Or  the  Grand  Jury 
may  charge  any  Perfon,  .upon  their  own  Pre- 
ferment, which  will  be  of  the  Force  of  an  In- 
dictment-, and  the  Party  charged  may  traverfe 
the  Offence,  and  bring  it  to  be  tried  by  a  Petit 
Jury. 

Some  lelTer  Matters  in  thefe  Courts  are  pro- 
ceeded upon  without  Jury,  and  fome  Things 
are  removed  by  Certiorari  into  higher  Courts, 
and  then  muft  be  tried  there;  and  that  Thing, 
to  which  there  is  a  Traverfe  put  in,  muft  be 
tried  and  ended  by  a  Petit  Jury,  which  (for 
the  moft  part)  in  all  Civil  and  Criminal  Caufes 
are  but  twelve  Men,  which  ought  to  be  Free 
Men,  not  Villains  or  Aliens,  and  lawful  Men 
not  outlawed,  and  alfo  Men  of  Worth  and  Ho- 
nefty. 

But  becaufe  it  is  necefifary  to  be  known,  that 
there  are  many  Ways  allowed  by  the  Common 
Law  to  try  Matters  of  Fadr,  befides  this  by 
t  Inft.  74.  Juries,  I  will  here  repeat  fome  of  them  :  And 
for  this,  firft  hear  the  Oracle,  who  tells  you, 
that  he  had  read  of  fix  Kinds  of  Certificates  al- 
lowed for  Trials  by  the  Common  Law. 
Trials  by  i.  The  doing  of  Service  by  him  that  hold- 

Cen  ficaic'      eth   by  Efcuage  in  Scotland,  was  to  be  tried  by 
the  Kings  Mar/hal  of  the  Army,  Ptr  fon  Cer- 
tificate 
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tificate  en  efcript  fouth  fon  feal  que  ferra  mis  a 
Jujiices,  faith  Littleton. 

2.  If  it  be  alledged  in  Avoidance  of  an  Out- 
lawry, that  the  Defendant  was  in  Prifon  at 
Bourdeaux,  in  the  Service  of  the  Mayor  of 
Bourdeaux,  it  fhall  be  tried  by  the  Certificate 
of  the  Mayor  of  Bourdeaux.  Note  ;  This  was 
when  Bourdeaux  was  Parcel  of  the  Dominions 
of  the  King  of  England.    Rol    Tit.    Trials  /. 

583. 

3.  For  Matters  within  the  Realm,  the  Cu- 

ftom  of  London  (hall  be  certified  by  the  Mayor 
and  Aldermen,  by  the  Mouth  of  the  Recorder. 
Vide  apes  14. 

4.  By  the  Certificate  of  the  Sheriff,  upon  a 
Writ  to  him  directed,  in  Cafe  of  Privilege,  if 
one  be  a  Citizen  or  Foreigner. 

5.  Trial  of  Records  by  Certificate  of  the 
Judges,  in  whofe  Cuftody  rhey  are  by  Law. 
All  thefe  be  in  Temporal  Caufes. 

6.  In  Caufes  Ecclefiaftical,  as  Loyalty  of 
Marriage,  general  Baftardy,  Excommengemenr, 
Profeflion  :  Thefe  and  the  like,  are  regularly 
to  be  tried  by  the  Certificate  of  the  Ordinary* 
Vide  apres  13. 

If  the  Defendant  claim  his  Privilege  as  a  Scho- 
lar of  the  Univerfity  of  Oxon^  of  fuch  a  Col- 
lege or  Hall:  This  fhall  not  be  tried  by  Certifi- 
cate, but  per  Pais.  Rol.  Tit.  Trial,  583.  N.  1. 

Concerning  Certificates  of  Spiritual  Perfons, 
vide  Rol.  ibid  591,  592. 

7.  A  Record  fhall  be  tried  by  the  Record  Records, 
itfelf,  and  not  per  Pais,  (a)  But  Matter  of  Facl: 

(a)  A  Matter  of  Record  before  the  Juftices  fhall  not  be 
put  in  Trial  pgr  Pais,  whether  it  be  fo  as  the  Record 
proves,  or  not ;  but  it  fhall  be  tried  by  the  Record  itfelf. 
Vin.  Abr.  Tit.  Trial,  9  p/(  1. 

con- 
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concerning  a  Record  is  triable  by  a  Jury  ;  as 
whether  a  Plaint,  &c.  was  levied  according  to 
Mixt  with      the  Cuftom  ;  and  non  profecutus  eft  ullum  breve, 
Fa&.  is  triable  by   the  Country.     Hob.  244.     Hutt. 

20.  So  if  a  Statute  hath  two  Seals,  or  but 
one,  1  Leon.  229.  2  Cro.  375.  1  Injl.  125.  b. 
So  in  a  P*r  qua  fervitia,  if  the  Tenant  y^yj,  //to 
#£  did  not  bold  of  the  Conufor  the  Day  of  the 
Note  levied,  this  (hall  be  tried  per  Pais.  Vin. 
Abr.  Tit.  'Trial  9.  />/.  3.  cites  11  H.  4.  yz.b. 
In  Efcape  upon  a  Cep'i  returned,  Ne  unques  in 
fon  gard  (hall  be  tried  per  Record  ;  but  upon  a 
Capias  not  returned,  the  Prifal  (hall  be  tried 
per  Pais.  So  (hall  an  Action  brought  by  Covin, 
for  the  Covin  is  not  of  Record.  In  Scire  Facias 
by  the  King,  to  have  Execution  of  a  Judgment 
in  ght<ere  Impedit,  if  the  Defendant  pleads,  that 
after  the  Recovery  the  King  prefented  thereto, 
and  fo  Judgment  executed"-,  and  the  Iflue  is, 
Whether  the  King  prefent  by  Caufe  of  the 
Judgment,  or  by  Caufe  of  a  Voidance  after 
the  Death  of  J.  S.  who  was  prefented  by  a 
Stranger  after  the  Voidance  upon  which  the 
King  had  Judgment ;  this  (hall  be  tried  per 
Pais,  and  not  by  Record,  though  it  was  (aid, 
that  it  is  of  Record  in  Chancery  for  what  Caufe 
the  King  prefented.  Vin.  Abr.  Tit.  Trial  10. 
pi.  11.  And  for  this  Reafon,  in  pleading  of 
Letters  Patent  the  Place  need  not  be  alledged 
where  the  Letters  Patent  were  made,  becaufe  the 
Defendant  cannot  plead  Nultiel  Record,  but  mud 
plead  Non  concejfit,  and  then  the  Jury  (hall  come 
from  the  Place  where  the  Lands  lie.  Vide  L 
6.  f  15.  1  Inft.  117,  260.  Plo.  Com.  231. 
But  upon  a  Non  eft  faclum  pleaded  to  a  Deed, 
Deed.  there  muft  be  a  Place  alledged  where  the  Deed 

was  made,  becaufe  (though  the  Deed,  as  to  the 

Matter 
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Matter  of  Law,  be  triable  by  the  Court,  yet) 
the  Sealing  and  Delivery  thereof,  and  other 
Matters  of  Fact,  mud  be  tried  by  the  Jury  ; 
Co  that  in  this  Cafe  of  a  Deed,  there  is  a  Trial 
per  Pais,  and  by  the  Court,  i  Injl.  f  35. 
Vide  apres  1 5. 

The  Iffue  upon  an  Indictment,  or  Acquittal  ^i1.3* Iffues 
thereupon,    it   (hall  be  tried    by   the   Record.  pe* r^J 
Vin.   Abr.  Tit.  Trial  9.  fol.   2.  cites  20  H.  6. 
10.  b.     If  the  Iffue  be  upon  an  Allowance  of  a 
Protection  in  banco,    it  fhall   be  tried   by   the 
Record.     Vin.  Abr.  Tit.  Trial 9.  pi.  4.  cites  20 
H.  6.  10.  b.     In  Debt  againft  the  Warden  of 
the  Fleet  for  an  efcape,  if  the  iffue  was  where 
he  was  imprifoned  upon  the  Execution,  or  for 
other  Caufe,  it   (hall  be   tried  by  the    Record. 
Ibid.  p.  6.     If  a  Man  justifies  an  Imprifonment, 
becaufe  he  is  a  Juftice  of  the  Peace ;  this  Mat- 
ter (hall  be  tried   by  the  Record,  and  not  per 
Pais.     Vin.  Abr.  to.  pi.  9.     In  debt  upon   an 
efcape  againft  the  Mayor  of  the  Staple  for  fuf- 
fering  J.  S.  in  Execution   on  a  Statute   Staple, 
to  go  at  large,  if  Defendant  fays   that   he  was 
not  in  Priion  upon  the  Execution,  but  upon  a 
Plaint  there;  this  Iffue  fhall  be  tried  per  Pais ; 
becaufe  the  Defendant  is  to  certify  the  Record, 
if  he  fhall  be  tried  by  it,   which   is  not  reafon- 
able  in  his  own  Caufe;  for  peradventure  he  will 
certify  it  falfly.     If  the  Iffue  be  whether  a  fup- 
pofed  Statute  Merchant  be  true  or  forged,  it 
fhall  be  tried   by  the  Record  where  it  was  ac- 
knowledged, if  the  Mayor  who  took  it  be  alive, 
though  he  be  out  of  the  Office  now  •,  for  it  is 
a  Matter  of  Record.  1 7  E.  3.  39.  b.     So  if  the 
Mayor  be  dead-,  for  it  Continues  a  Record  tri- 
able.    Contra  37  £.  3.   49.  b.     Vin,  Abr.  Tit. 

Trial 
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Trial  10.     Whether  a  Place  be  within  the  Li- 
geance  of  the  King  of  England  or  in  Scotland. 
A  Fine  fur  Releafe  rendering  his  Body  in  Dis- 
charge of  his  Bail,  (hall  be  tried  by  the  Record. 
Rol.  Tir.  Trial*  574.     The  Time  of  inrolling 
Letters  Patent  (hall  be  tried  per  Pais.     Co.  Lib. 
4.71-     9  #.72. 
Office  rating        Seifin  of  an  Office  in  any  Court,  or  rafing  a 
a  Record.        Record  in  any  Court,  by  the  Filazers  and  At- 
torneys of  the  Court. 
Peers.  8.  A  Peer  of  the  Realm*  i.  e.  a  Lord  of  the 

The  Lords      Parliament*  fhall  upon  an  Indictment  of  Trea- 
^rToT"1  fon  or  Felony,  Mifprifion  of  Treafon,  and  Mif- 
Impanelled*    Pr^10n  °f  Felony,  be  tried  by  his  Peers*  with- 
totryMifde-  out   Oath,     i  H.  4.  2.     But   in  Appeal  at  the 
©eanors.         Suit  of  the  Party,  he  (hall  be  tried  per  probos 
y  legales  homines  Jura  tores.  10  E.  4.  6.  &V. 
becaufe  that  is  not  the  King's  Suit,  but  the  Par- 
ty's.  Vide  lib.  9.31.    Le  cafe  del  Abbot  de  Strata 
12  Rep.  95.    Marcella.     And  in  a  Praemunire*  his  Trial  fhall 
Lamb.  Inft.f.  fo  per  pais      Buij},  l  Par^  I93      DutchelTes, 

Ylntt  so  Countefles  or  BaroneiTes,  although  married, 
fhall  be  tried  as  Peers  of  the  Realm  are;  but 
fo  (hall  not  Bifhops  and  Abbots.  Stam.  153. 
20  H.  6.  9.  2  Jnft.  48,  49,  50,  156.  b.  294. 
2  Inft.  30.  But  Bifhops  (hall  be  tried  by  the 
Peers  in  Parliament. 

9.  Always  when  Reafonablenefs  is  in  queftion, 
it  (hall  be  determined  by  the  Court  in  which  the 
Action  dependeth  ;  fo  (hall  the  Expofitions  of 
Statutes,  and  the  Maxims  and  General  Cufioms 
of  the  Realm,  but  it  is  otherwife  of  particular 
Cuftoms,  for  they  (hall  be  tried  per  Pais.  Vin. 
Trial*  22. 

Nothing  the  Judges  »f  Record  do,  as  Judgesy 
fhall  be  tried  by  the  Country.     Idem  23. 

The 
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The   Cuftoms  and  Ufages  of  every  Court  Cuftoms  of 
fhall  be  tried  by  the  Judges  of  the  fame  Court,  Courts,  &V« 
if  they  are  pleaded   in   the  fame  Court,  ibid.^%  thc 
and  many  other  Things  are  tried  by  the  Judges ; 
as  the  Reafonablenefs  of  a  Fine  of  an  Offender, 
or  upon  Surrender  of  a  Copyhold  Eftate;  and 
fo  it  is  of  Cuftoms,  Services,  and  alfo  of  the 
Time  that  a  Tenant  at  Will  (hall  have  to  carry- 
away  his  Goods  •,  and  thefe  Cafes  come  under 
the  Rule  which  makes  Matter  of  Law  to  be 
tried  by  the  Judges.     Vide  i  Inft.f  59.  b.     And 
in  fome  Cafes  Matter  of  Fact  fhall  be  tried  by 
the  Judges ;  as  if  the  Plaintiff  appear  by  Attor- 
ney in  Court,  and  then  the  Defendant  pleads 
that  the  Plaintiff  is  dead ;  if  one  appears,  and 
faith  he  is  the  Plaintiff,  whether  he  is  or  nor, 
(hall  be  tried   by  the  Judges  ;  lib.  9.  30.     So 
the  Nonage  of  an  Infant,  generally  by  Infpec-  Infpe&ion: 
don  of  the  Court.     But  in  many  Cafes,  In-  y  BuIfl; 
fancy   fhall   be  tried  per  Pais,  as  if  an  Infant  par.  131. 
appear   by  Attorney,  in  Error,  this   fhall    be  Rol.  Tie. 
tried  per  Pais,  lib.  9.  31.  and  fo  it  is  in  an  TfiaIs»  S7'» 
jEtate  probanda. 

Maihem:  In  an  Appeal  of  Maihem,  the  Court  Maihem. 
may  adjudge  this  upon  the  View,  at  the  Prayer 
of  the  Defendant. 

Maihem  may  be  tried  again  by  the  Court,  by 
Infpection  for  Increafe  of  Damages  upon  the 
Infpeclion  of  Surgeons,  if  the  Court  be  in  Doubt, 
and  the  Adjudication  made  upon  fuch  View  is 
peremptory  and  conclufive  to  each  Party;  but 
then  thefe  Things  are  to  be  confidered  •,  Firft, 
It  muft  be  a  Maihem,  and  not  a  bare  Wound- 
ing. Secondly,  The  Maihem  muft  be  afcertai ti- 
ed in  the  Declaration,  fo  as  that  it  may  appear 
that  the  Maihem  infpecled,  and  thfc  Maihem 
in  the  Declaration  be  all  one;  as  was  refolved, 

Mich. 
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Mich.  21  Car.  2.  B.  R.  in  the  Cafe  of  Badwel 
and  Bur  ford  ;  the  principal  Cafe  of  which  was, 
That  the  Defendant  whipp'd  the  Plaintiff's 
Horfe,  which  made  him  throw  her,  and  ano- 
ther Horfe  rrod  on  her,  and  maim'd  her  Handj 
and  adjudged  no  Increale  of  Damages  in  than 
Cafe,  being  a  confequential,  and  not  a  direct 
Maihem.  V.  Rol.  'Trial,  578. 
Trial  by  In-        Nonage  in  a  Writ  of  Error  to  reverfe  a  Judg- 

caufJof  Re-     ment'   °r  3  Fi"e   °f   the    Ten2int  b?  Refce,t  °f 
cord.  one  voucned  come  deins  age,  &  iffint  praie  le 

parol  a  demurrer,  Nonage  fur  aid  prater  en  Ap- 
peal, Audita  Querela,  to  avoid  a  Statute,  Re- 
cognizance, Accompt  *,  and  in  all  Actions  where 
'tis  prayed  that  the  parol  demurroit,  Nonage 
fhall  be  tried  per  Infpeclion.  But  in  Accompt 
againft  one  of  full  Age,  if  he  plead  Nonage 
when  he  was  Bailiff,  this  cannot  be  tried  by  In- 
fpeclion. Rol.  Tit.  Trials,  572.  How  this 
Trial  by  Infpection  fhall  be,  vide  Rol.  ibid,  ac 
large. 

In  all  Cafes  where  the  Matter  may  be  tried 
by  Infpection,  Examination  or  Difcretion  of 
the  Juftices,  if  they  doubt  the  Matter,  they 
may  refufe  to  try  this,  and  compel  the  Parties 
to  a  Trial  per  Pais,  or  orher  Proofs.  21  H.  7. 
40.  per  touts  Juftices. 

The  Court  may  examine  the  Infant  upon  a 
Voter  dire,  whether  he  be  within  age,  and  may 
examine  the  Godfather  and  Godmother.  In  all 
Cafes  where  the  Matter  may  be  tried  by  Exa- 
mination or  Diicretion  of  the  Juftices,  they 
may  if  in  Doubt  refufe  if,  and  compel  the  Party 
to  put  H  in  Trial  of  the  Country  •,  as  in  Infancy 
the  Court  may  refufe  to  try  by  Inflection,  and 
compel  the  Party  to  try  it  per  Pais. 

1  In 
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In  Error  by  an  Infant  to  reverfe  a  Fine,  after 
Infpe&ion  and  found  within  Age,  the  Judg- 
ment may  be  reverfed  after  his  full  Age.  But 
if  an  Infant  fuffer  a  Common  Recovery  by  Guar- 
dian as  Tenant  to  the  Praecipe,  and  within  Age 
brings  Error  to  reverfe  it;  yet  the  Infancy,  ad- 
mitting it  is  erroneous,  (hall  not  be  tried  by  In- 
fpeftion,  as  in  the  Cafe  of  a  Fine.  Though  in 
the  Cafe  of  Raby  and  Robinfon,  Kelt.  892.  on  a 
Recovery  fuffered  by  an  Infant  as  Vouchee,  ic 
was  faid  by  Twifden,  and  allowed  by  Keeling,  as 
an  excellent  Difference,  as  beft  to  prevent  Delay, 
that  the  Trial  may  be  by  Pais,  or  Infpe&ion. 
Vin.  Title  <TriW  7,  8. 

The  Court  is  Judge  of  the  Infancy,  and  not 
the  Jury,  where  the  Infant  hath  been  infpected 
by  the  Court,  and  the  Infancy  recorded ;  as  in 
the  Cafe  of  Fletcher  and  Vidian  in  Styles  47 2. 
And  in  the  Cafe  of  Coufins,  1  Vent.  69.  in  Er- 
ror to  reverfe  a  Fine  for  Infancy,  the  Party- 
being  in  Court  was  infpecfed,  and  upon  Affi- 
davits and  a  Copy  of  the  Parifh  Regifter  of  the 
Party's  Age,  the  Infpedlion  was  recorded  by 
the  Court  who  declared  the  Iffue  of  Infancy 
might  be  tried  at  any  Time  after  full  Age. 
Vin.  /up. 

10.  There  are  many  Trials  allowed  by  the  Trials  by 
Common  Law,  by  Witneffes  only,  without  a  Witneffes  and 
Jury  vas  of  the  Life  and  Death  of  the  Hufband,  Prooffi- 
in  Dower  •,  fo  the  Proof  of  a  Summons,  or  the 
Challenge  of  a  Juror,  mud  be  tried  by  Wit- 
neffes y  and  regularly,  the  Proof  ought  to  be  by 
two  or  three  Witneffes.     1  Inft.  6.     And  di-  V.  4  Inft, 
vers  other  Things  mult"  be  tried  by  Examina-  278. 
tion  of  the  Parties  and  Witneffes  ;  as  the  Trial 
by  Wager  0}  Law,  &c.  Finch  423, 

Nonage 
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Glanvi],  lib.        Nonage  was  anciently   tried  by  the  Verdict 

13.  cap.  15.  of  eight  Men,  but  now  by  Infpe&ion  rand  full 
Age  by  twelve  Men. 

Appeal.  jn  an  Appeal  by  a  Feme  of  the  Death  of  her 

Hufband,  if  the  Defendant  fay  that  the  Baron 
is  alive  in  another  County  ;  or  generally,  that 
he  is  alive,  this  fhall  be  tried  by  Proofs,  41  Af- 
fize  5.  Vide  Rol.  Tit.  "Trial,  577.  what  (hall  be 
tried  by  Proofs  in  an  Ajfize,  and  what  not. 

Annuity.  In  a  Writ  of  Annuity,  if  the  Defendant  fay 

the  Party  is  dead  in  Britain,  this  fhall  be  tried 
by  Proofs.     25  E.  3.  70. 

Dukes,  fcf<\  j  It  Duke  or  no  Duke,  Earl  or  no  Earl,  Ba- 
ron or  no  Baron,  fhall  be  tried  by  the  King's 
Writ,  //*.  5.  35.  lib.  6.  53.  But  Dutchefs  or 
no  Dutchefs,  &c.  by  Marriage,  fhall  be  tried 
per  Pais,  becaufe  the  Marriage  is  Matter  of 
Faft. 

League.  12.  In  a  Plea  del  alien  nee,  the  League  be- 

tween the  King  and  the  Sovereign  of  the  Alien* 
fhall  be  tried  by  the  Record  of  the  Chancery* 
becaufe  every  League   is  of  Record.     Lib.  9, 

32- 
Manor;  13.  If  a  Manor  be  Ancient  Demefne  or  nor, 

it  fhall  be  tried  by  the  Book  of  Domefday,  which 

is  in  the  Exchequer.     But  whether  certain  Acres 

be  Parcel  of  fuch  a  Manner  or  no,  it  fhall  be 

tried  by  the  country.     Ibid. 

14.  The  Proceedings  of  a  Court  which  is 
not  of  Record  (as  the  County- Court,  the  Hun- 
dred-Court, the  Court-Baron,  &c.)  fhall  be 
tried  by  the  Country,  and  not  by  the  Rolls  of 
the  Court,  becaufe  they  are  no  Record.  Ibid. 
Co.  Lit.  ny.  b. 

1 5.  The  Privileges  and  Liberties  of  Courts 
of  Record,  Cities  and  Boroughs,  mull  be  tried 
by  their  Charters  and  Records. 

16.  When 


Courts  not  of 
Record. 


By  Charters 
and  Records. 
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16".  WhBt  the  Ordinary  committed  Admini-  Wills  and 
ftration  to  the  Plaintiff,  or  whether  the  Tefta-  Adminiilra- 
merit  was  proved  before  the  Ordinary,  or  whe-tl0M* 
ther  fuch  a  Will  be  the  Will  of  the  Party,  or 
whether  he  died  Inteftate  or  not?  In  all  thefc 
Cafes  the  Trial  (hall  be  per  Pais  ;  becaufe  Pro- 
bate  of  Wills,  and  conftituting  Adminiftrators, 
did  not  belong  to  Ecclefiafiical  Judges  originally, 
but  were  given  to  them  of  late.     But  Trial 
thereof  is  left  to  the  Common  Law,  and  was 
not  given  to  them.     Lib.  9,  32,  40. 

An  Executor  brings  an  Action  of  Debt  ;  the 
Defendant  pleads  that  the  Teftator  never  made 
him  Executor;  it  the  Plaintiff  gives  in  Evi- 
dence the  Probate  of  the  Will,  the  Defendant 
fhall  only  give  Evidence  in  Dif affirmance  of  the 
Plaintiff's  Probate,  which  is  Matter  of  Fact; 
but  as  to  Matter  of  Law,  the  Court  gives  Cre- 
dit thereto;  as  where  another  Will  was  made, 
for  there  the  Parties  might  have  appealed ;  but 
if  the  Seal  be  counterfeit,  or  the  Probate  forged, 
it  is  triable  per  Jury.  Adj.  Pafch.  20  Car.  2.  ,  Lev>  23„# 
B.  R.  Noel  and  Wells.  Vide  IVentwortb's  Exe- 
cutor 6g. 

The  Trial  of  all  Criminal  Matters  is  by  the  Criminal 
Country,  and  the  Party  accufed  cannot  be  de-  Mat:ers- 
nied  it,  unlefs  it  be  his  own  Fault;  as  where 
he  is  mute,  and  will  not  put  himfelf  upon  his 
Country  in  due  Time;  for  then  without  far- 
ther Trial  Judgment  de  Pain  fort  &  dure  is 
paffed  by  the  Judges  upon  him.  Staundf.pl. 
Coron.  150. 

16.  In  an  Action  upon  the  Cafe  for  calling  p*°-  Com- 
one  Baftard,  the  Defendant  juftified  that  the  g  e7cial  Ba 
Plaintiff  was  a  Baft ard\  and   it   was  awarded,  (Urdy. 
that  this  fhould   be  tried  per  Pais,  and  not  by 

Vol.  I.  C  the 
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the  Ordinary,  Hob,  179.  And  fp^Plea  that 
the  Plaintiff  was  born  at  fuch  a  Place  before 
Marriage,  this  is  fpecial  Baftardy,  and  fhall  be 
tried  per  Pais,  Plow.  14,  Dyer  89.  vide  bic 
cap.  22. 
Cufloms  of  1 7.  When  an  IfTue  is  taken,  whether  a  C«- 

London.  flom  or  no  Cuftom  in  London,  if  the  Mayor, 
Commonalty  and  Citizens  be  Parties,  or  in- 
terefted  in  the  Action,  this  Cuftom  fhall  be 
tried  by  a  Jury,  and  not  by  the  Certificate  of 
the  Mayor  and  Aldermen,  by  the  Recorder,  Hob. 
85.  Day  and  Savadge's  Cafe.  Devant  3.  Style 
137.  Moor  871.  Vide  apres  Tit.  Vifne,  Roll,  Tit. 

$mk  579^  58°- 

The  Cuftom  of  London  fhall  be  certified  by 
the  Mayor  and  Aldermen,  by  the  Mouth  of  the 
Recorder.     Co.  Lit.  74. 

In  an  Information  upon  the  Statute  5  Eliz. 
for  ufing  a  Trade  to  which  the  Defendant  was 
not  bound  an  Apprentice,  if  the  Defendant 
plead  a  Cuftom  of  the  City,  That  he  who  is 
tree  of  one  Trade,  may  ufe  any  other;  this 
fball  be  tried  by  the  Mouth  of  the  Recorder. 
Roll.  Tit.  Trial,  579.  G.  pi.  3. 

Note  this  Difference,  he  that  is  free  of  one 
Manual  Trade,  cannot  ufe  another  Manual 
Trade:  but  it  is  otherwife  of  thofe  Trades 
which  are  not  Manual:  In  fuch,  one  that  is  free 
of  one,  may  ufe  another  by  the  Cuftom. 

Liberties  claimed  by  Cuftom  in  London,  the 
Cuftom  of  making  Indentures  of  Apprentice- 
fhip  void,  if  not  inrolled  (a)  within  a  Year,  the 

Cuftom 

(a)  If  the  Indentures  be  not  inrolled  before  the  Cham- 
berlain within  the  Year,  upon  Petition  to  the  Mayor  and 
Aldermen,  &c.  a  Scire  facias  fhall  ifltie  to  the  Matter 
to  mew  Csufe  why  not  inrolled  ;  and  if  it  was  through  the 

Mailer's 


Ch.  2.   fever al  Sorts  of  "Trials  thereof.  19 

Cuftom  to  devife  Lands,  Foreign  Attachment, 
k£c.  (hall  he  tried  by  the  Mouth  of  the  Recor- 
der. But  the  IiTue,  whether  there  be  a  Market 
every  Day  in  the  Week  in  London,  (hall  be  tri- 
ed per  Pais,  becaufe  the  IiTue  is  not  upon  the 
Cuftom.  Roll.  Tit.  Trials,  580.    Vide  hie  cap.  8. 

18.  A  Matter  of  Record  being  mixr  with  a  Matter  of 
Matter  of  Facl,  mall  be  tried  per  Pais,  and  not  Record  mixt 
by  the  Record.     Hob.  244.  Peter  and  Stafford's  with  Matter 
Cafe.  ofFaa' 

19.  In  Writs  of  Right  and  Appeals   that  Trials  by  Bat- 
touch  Life,  Trial  may  be  by  Battel,  or  by  Ju-  tel.   Writ  of 
ry,  at  the  Defendant's  Choice-,  the  Battel,  in  Wj'   „c*  f 
a  Writ  of  Right,  muft   be  by  Champions  (who  -   l  H  6  6# 
muft  be  Freemen)  but  in  an  Appeal  it  muft  be  7.Bro.  Droit 
in  proper  Perfon.     The  Champiom  in  a  Writ  of  de  refio,  pi. 
Right  are  not  bound  to  fight  longer  than  un-  20- 

til  the  Stars  appear ;  and  if  the  Champion  of 
the  Tenant  can  defend  himfelf  until  then,  the 
Tenant  fhall  prevail:  The  Judges  of  the  Court 
of  Common  Pleas  are  Judges  of  the  Battel,  in 
a  Writ  of  Right ;  and  the  Judges  of  the  King's 
Bench,  in  an  Appeal  of  Felony.  It  feems  they 
feldom  or  never  killed  one  another  in  this  Trial 
by  Battel,  for  their  Weapons  are  but  Bartoons, 
and  he  that  was  vanquished,  was  prefently,  up- 
on Proclamation  made,  to  acknowledge  his  Fault 
in  the  Audience  of  the  People,  or.elfe  to  cry 
Cravant  in  the  Name  of  Recreantife  •,  and  up- 
on this  Judgment  was  to  be  given  •,  and  after 
this  the  Recreant  mould  amittere  liberam  legem, 

Mailer's  Default,  the  Apprentice  may  fue  out  his  Inden- 
tures ;  other  wife  if  through  the  Fault  of  the  Apprentice; 
as  if  he  would  not  come  to  prsfent  himfelf  before  the 
Chamberlain,  &c.  for  it  cannot  be  inrolled  unlefs  the  In- 
fant is  in  Court  and  acknowledges  it.  2  Roll.  Rep.  305. 
Palm.  361.     See  1  Mod*  271. 

C  2  that 
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that  is,  fhould  become  infamous,  &c.  2  Inft. 
247.  Finch  421.  lib.  9/  31.  Mirror  of  Juftice 
161,  162,  &c.   1  Inft.  294; 

Glanvil  faith,  The  Trial  by  Grand  Affize 
came  by  the  Clemency  of  the  Prince.  Eft  au- 
tem  (faith  he)  Magna  /Jftifa  Regale  quoddam  be- 
neftcrum,  Clementia  Principis  de  confilio  Procerum 
populis  indultum. 

For  the  Trial  of  Treafon,  Murder  and  Fe- 
lony, as  well  upon  Appeals  as  upon  Indictments, 
fee  Staundf.  Pleas  of  the  Crown. 

By  Glanvil,  cap.  1.  lib.  14.  it  appeareth,  the 
Trial  of  thefe  Crimes  by  the  old  Law  was  this: 
If  there  were  no  direct  Proof  nor  Accufer,  or 
if  there  was  any  Accufer  or  direct  Proof,  yet  if 
the  Party  denied  the  fame,  then  the  Trial  was 
by  Wager  of  Battel,  if  the  Party  accufed  was 
not  fixty  Years  old,  and  of  found  Limbs ;  but 
if  he  was  older  or  not  found,  then  he  was  to  be 
tried  per  judicium  Dei,  namely,  per  calidumfer- 
rum  vel  aquam,  that  is,  if  he  was  a  Freeholder, 
he  was  to  run  bare- foot  and  barc-leg'd  over  a 
Row  of  hot  Iron  Bars ;  and  if  he  palled  three 
Times  without  Stop  or  Fall,  he  was  acquitted. 
And  if  he  was  a  meaner  Perfon,  called  Rufticus, 
he  was  to  run  through  Veflfels  filled  with  fcald- 
ing  Water. 

20.  In  a  Writ  of  Difceit,  upon  a  Recovery 
by  Default,  the  Trial  fhall  be,  if  the  Judgmenc 
was  given  upon  the  Petit  Cape,  by  the  Summo- 
ners, if  upon  the  Grand  Cape,  by  the  Summo- 
ners, Pernors  or  Veiors ',  and  not  per  Pais ;  So  if 
&  Recovery  by  Default  in  a  real  Action  be  pleaded, 
to  which  the  other  faid,  Nient  comprife,  this 
fhall  not  be  tried  per  Pais,  but  by  the  Summoners 
and  Veiors.  Lib.  9.  32.  See  Viner,  Trial,  28, 
29. 

En 
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En  Affife  if  the  Iflue  be,  whether  the  Land 
was  extended  in  an  Elegit ",  &c.  this  fhall  be 
tried  by  the  Extendors  joined  with  the  Afljze. 
31  Aff.  6.  vide  Rot. Tit.  Trial,  581,  582. 

Of  Trials  per  l' Efcheator,  per  Examination,  Efcheator, 
vide  ib.  Sheriff. 

.  In  an  Appeal,  if  the  Exigent  be  awarded, 
and  the  Party  pray  a  Writ  to  enquire  of  the 
Goods  and  Chattels,  and  to  feize  them,  this 
may  be  awarded  to  the  Efcheator,  or  Sheriff,  ac 
the  Election  of  the  Court.  41  Aff.  13.  vide  hie 
cap.  24,  27. 

21.  In  Debt  upon  a  fimple  Contract,  Deti-  Wager  of 
nue,  &c.  the  Trial   may  be  by  IVager  of  Law^w. 

or  per  Pais,  at  the  Defendant's  Election.  But 
when  the  Defendant  wageth  his  Law,  he  ought 
to  bring  with  him  Eleven  of  his  Neighbours, 
who  will  avow  upon  their  Oath,  that  in  their 
Confciences  he  faid  true,  fo  as  he  himfelf  mutt 
be  fworn  de  fidelitate,  and  the  Eleven  de  credit- 
litate,  ib.  Finch  423.  and  1  Inft.  295.  you  may 
read  excellent  Learning  concerning  this  Trial. 

22.  If  Profeffion  be  denied,  it  fhall   be  tried  Profeffion. 
by  the  Court  Chriftian,  but  if  the  Time  of  the 
ProfeJ/ion  be  in  Iffue,  this  fhall  be  tried  by  the 
Country,  lib.  4.  71.     So  though  an  Inrolmenr,  Inrolment. 
or  other  Matter  of  Record,  cannot  be  tried  per 

Pais,  yet  the  Time   when   the  Inrolment  was 
made,  maybe  tried  per  Pais-,  fo  whether  the  Party 
appeared  in  fuch  a  Court,  or  on  fuch  a  Day,  &c.  Appearance, 
fhall  be  tried  per  Pais.  Cro.  3  Part,  131.  So  whe- 
ther one  was  Sheriff  fuch  a  Day  or  nor,  Cro,  1  Sheriff. 
Part,  421.  Admiffion,  Inftitution,  Plenarty  and  Abi-  Admiffion, 
lity  of  the  Perfon  (ball  be  tried  by  the  Bimop :  But  plenartX>  &* 
Induction  (hall  be  tried  by  the  Country,  and  fo 
fhall    Avoidance    by    Resignation.     Dyer   229. 
Moor  61.     And   void    or  not    void,    fhall  be 
tried  per  Pais,   1  InSf.  3A4,  and  Plenarty  if  the 
C  3  '  Clerk 
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Clerk  be  dead.     Mirror  of  Juftice  324.  lib.  6. 

49.     The  Caufe  of  RefufuJ  of  a  Clerk  by  the 

Bifhop  (hall  be  tried  by  the  Metropolitan,  if  the 

Clerk  be  living ;  but  per  Pais,  if  he  be  dead. 

I  5.  58. 

Per  Spiritual        Ability  fhall  be  tried  by  the  Ordinary,  if  the 

Taw-  Clerk  be  alive -,  but  if  dead,  then  per  Pais:  In- 

Ut  «#•   ftitucion,  Refignarion,  full  or  not  full,  Profef- 

fion,  uniefs  alledged   in  a  Stranger,  Prior  re- 

>i  cable  ar  Will  or  perperual,  general  Baftardy, 

Right  ofEfpoufals,  Divorce,  &c.  fhall  be 

ried  by    he  Bijhops :  But  in  many  Cafes,  thefe 

Matters  bt  ng  mixed  with  other  Circumftances, 

fhall  be  tried  per  Pais. 

Per  Pais.  As  if  the  Ch^ch  be  void  by  Refignation,  or 

In0ftitutk>DUgh  V°id  °r  n0t  V°id'    Induaion'    Inflation  and 
Refignation,    Indu&ion  together,  becaufe  the  Common  Law 
&c.  are  Spirt-  ft  all  be  preferred,  Prior  or  not  Prior, 
tual,  yet  Avoi- 
dance, Induction,  &c.  are  notorious  to  the  Country. 

Nota;  Mar-  Baftardy  alledged  in  a  Stranger  to  the  Writ, 
riageofa  or  jn  one  dead^  or  Abatement  of  the  Writ, 
(SoVfliSl  whether  a  Feme  be  a  Feme  Covert  in  Poffef- 
be  tried  per  fi°n>  &c-  in  Trefpafs  by  Baron  and  Feme,  Ni- 
Pais,  but  not  ent  fon  feme  fhall  be  tried  per  Pais.  And  fee 
the  Right  of  jn  r0l  Tit.  Trial,  584,  &c.  many  Cafes  where 
y**™ge/J*  Baftardy,  Marriage,  &c.  fhall  be  tried  per  Ley 
Zu$lntyal  Spiritual,  or  per  Pais.  The  Time,  fSc.  of  Con- 
Matrimony,  fecration  ,of  a  Bifhop,  and  of  other  Spiritual 
this  Right  Matters,  fhall  be  tried  per  Pais.  By  what 
mult  be  tried   Spiritual  Perfon  the  Trial  fhall  be,  and  for  what 

by  the  Bi-       c  r         .  1     -, 

fhop's  Certi-    Caie'    vtae  **• 

ficate.     Leon.  fol.  53.   Leigh  and  Hammer's  Cafe. 

Weot.  23.  An  Ideot  found  fo  from  his  Nativity  by 

Office,  may  come  in  Perfon  in  the  Chancery,  be- 
fore 


Ch.  2.     fever al  Sorts  of  Trials  thereof.  23 

fore  the  Chancellor ',  and  pray  that  before  him 
and  fuch  Juftices  or  Sages  of  the  Law,  which 
he  fhall  call  to  him,  (who  are  called  the  Coun- 
fel  of  the  King)  he  may  be  examined  whether 
he  be  an  Ideot  or  no  ;  or  by  his  Friends  he  may 
fue  a  Writ  out  of  Chancery,  retornable  there,  to 
bring  him  into  the  Chancery,  ibid,  coram  nobis 
&  concilio  no  fir  0  examinand9.    Lib.  9,31. 

24.  Ific  be  in  Qyeilion,  Whether  the  She-  sheriff. 
riff  made  fuch  a  Retorn  or  not,  it  fhaU  be  cried 

by  the  Sheriff:  If  whether  the  Under- Sheriff 
made  fuch  a  Rcorn  or  not,  it  (hall  be  tried  by  Retorn. 
the  Under- Sheriff :  If  the  Queftion  be,  Whe- 
ther fuch  a  one-  be  Sheriff  or  not  ?  he  is  made 
by  Letters  Patent  of  Record,  and  therefore  ic 
fhall  be  tried  by  the  Record.  lb.  Cro.  1  Party 
421. 

25.  If  an  Approver  fay r,  That  he  commenced  Dures. 
his  Appeal  before  the  Coroner  per  dures,  this  fhall 

be  tried  by  the  Record  of  the  Coroner  ;  and  if 
it  be  found  that  he  did  it  wirhout  dures,  he  fhall 
be  hanged.     Broke,  C crone,  74. 

26.  The  Trial,  Whether  a  Statute  fhewed  Statute. 
before,  be  the  true  Statute  or  not,  fhall  be  by 

the  Examination  of  the  Mayor  and  Clerk  of  the 
Statutes,  which  took  the  Statute,  and  not  per 
Pais,  ib.  Whether  a  Statute  hath  two  Seals  or  not, 
fhall  be  tried  per  Pais.     Leon.  228,  229. 

27.  In   Affize,  the   Tenant   faid,  That   the  Eicheator. 
Lands  were  taken  into  the  King's  Hands,  this 

fhall  be  tried  by  the  Examination  of  the  Efcheator. 
Rol.  Trial,  582.  L.  1. 

28.  If  one  in  Avoidance  of  an  Outlawry,  al-  Certificate, 
ledge  that  he  was  in  Prifon  at  Bourdeaux,  ultra 

mare,  in  fervitio  Major  is  de  Bourdeaux,  this  fhall 

be  tried  by  the  Mayor's  Certificate;  and  in  fuch 

like  Cafes,  other  Trials  [hall  be  by  the  Certifi- 

C  4  cate 
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cate  of  the  Marjhal  of  the  Hosl,  and  by  the  Cap- 
tain of  Calais,  and  alio  by  Meflenger,  of  a  Thing 
done  beyond  Sea.     lb.  583.  N.  3. 

If  the  Defendant  claim  Privilege  as  Member 
of  a  College  in  the  Univerfity,  and  Iflue  be 
thereupon  joined,  it  (hall  be  tried  per  Pais,  and 
not  by  Certificate  of  the  Vice-Chancellor  of  the 
Univerfity  or  Principal  of  the  College.  Vin. 
Trial,  38. 

The  Stat.  1  Eliz.  c.  1.  "  Ordains,  That 
"  every  Bifhop  fhall  tender  the  Oaths  to  each 
"  of  the  Clergy  in  his  Diocefe,  and  fhall  certify 
"  the  Refufal  into  B.  R."  'Tis  upon  this  Cer- 
tificate the  Refufer  fhall  be  there  indi&ed, 
though  the  Certificate  be  by  theBiihop's  Chan- 
cellor.    Ibid.  53. 

29.  At  the  Petit  Cape,  the  Tenant  faid,  That 
he  was  imprifoned  three  Days  before  the  De- 
fault, and  three  Days  after ;  this  fhall  be  tried 
by  the  Examination  of  the  Attorney.  Nient 
Attach,  per  1 5  Jours  in  Affize  fhall  not  be  tried 
per  Pais,  but  by  Examination  of  the  Bailiff. 
lb. 

30.  Ic  feems  an  Almanack  is  fo  infallible, 
that  it  hath  countervailed  the  Verdict  of  a  Jury. 
For  in  Error  of  a  Judgment  given  in  Lynne,  the 
Error  afllgned  was,  That  the  Judgment  was 
given  at  a  Court  held  there  on  the  16th  Day  of 
February,  26  Eliz.  and  that  this  Day  was  Sun- 
day, and  it  was  fo  found  by  Examination  of  the 
Almanacks  of  that  Year :  Upon  which  it  was 
ruled,  that  this  Examination  was  a  fufficient 
Trial,  and  that  a  Trial  per  Pais  was  not  necef- 
fary,  although  it  were  an  Error  in  Fa5l\  and 
fo  the  Judgment  was  reverfed.  Cro.  3  Part, 
fol.  227.  1  Leon.  242.  the  fame  Cafe,  and  there 

ic 
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it  is  faid,  that  it  was  twice  fo  ruled  before.   See 
PofteaCh.  15.  p. 

31.  In  ancient  Times  there  was  a  Trial  in 
Criminal  Caufes  called  Ordalium ;  for  upon  Not  Ordeal, 
guilty  pleaded,  the  Defendant  might  put  him- 

felf  upon  God  and  the  Country  (which  is  upon 
the  Verdict  of  twelve  Men,  as  is  the  Ufe  at  this 
Day),  or  elfe  upon  God  only ;  and  then  if  he 
was  a  Freeman,  he  was  to  be  tried  by  Fire, 
that  is,  he  was  to  go  barefooted  over  Nine  Plow 
Shares  Fire-hot  •,  and  if  he  was  not  hurt  by  this, 
then  he  was  to  be  acquitted,  otherwife  con- 
demned ;  and  this  was  called  The  Judgment  of 
God,  becaufe  the  Defendant  had  put  himfelf 
upon  God  only.  But  if  he  was  a  Slave,  then 
his  Trial  was  to  be  by  Water,  and  that  divers 
Ways,  which  all  appear  in  Lambard  Word  Or- 
dalium. From  which  Kind  of  Trial  I  prefume 
we  (till  retain  this  Expreffion  of  an  innocent 
Perfon,  *tkat  he  need  not  fear  Fire  or  Water :  This 
Manner  of  Trial  was  firft  prohibited  by  the  Ca- 
nons, and  afterwards  totally  abolifhed  by  Parli- 
ament, fo  as  to  be  no  Trials  but  by  Jury.  The 
Trial  by  Battel  (a)  is  likewife  prohibited  by  the  Battel. 
Canons,  but  not  by  Parliament,  as  you  may  read 
in  the  Ninth  Report,  fol.  32. 

32.  When  the  Matter  alledged  extendeth  to  which  Trial 
a  Place  at  the  Common  Law,  and  a  Place  within  fha.'l  be  firft. 


[a)  Trial  by  Battle  (lands  repealed  by  Canons  only, 
though  fufficiently  abrogated  by  difufe.  Vin.  Ahr.  Tic. 
Trial,  33.  Yet  in  P.  34.  from  Petty  s  Conjiit.  he  tells  us, 
That  from  the  Conqueft  till  Hen.  7.  Trials  might  be  by 
God  and  bis  Country,  or  the  Offender  might  elecl:  to  be 
tried  by  God  alone,  as  by  Ordeal,  which  was  repealed  by 
Parliament  in  Hen.  7.  Time. 


a  Fran- 
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a  Franchife,  it  (hall  be  tried  at  the  Common 
Law.     1  Infl.  125.    4  Infi.  221. 
Trial  in  one        In  what  Cafes  a  Trial  in  one  IJfue  fhall  bind 
Iffue  binds  in  the  fame  Party  in  another  Iffue,  upon  the  fame 
another.  Matter. 

In  Debr  againft  two  per  feveral  Precipes,  if 
one  plead  a  Releafe,  and  they  are  at  Iffue  upon 
the  Deed,  and  the  other  plead  the  fame  Iffue, 
if  it  be  found  the  Deed  of  the  Plaintiff  in  the 
former  Iffue,  this  (hall  bind  him  in  the  fecond 
Iffue.     i2fl.  4.8. 

In  Trefpafs,  if  the  Defendant  plead  Villenagt 
in  the  Plaintiff,  if  this  be  found  againft  the  De- 
fendant, this  (hall  bind  him  in  the  fame  Iffue,  in 
another  Action  in  the  fame  Court,  betwixt  the 
fame  Parties.     44  Aff.  5. 

If  a  Man  be  found  guilty  of  a  Confpiracy  upon 
an  Indictment  at  the  King's  Suit,  this  (hall  not 
bind  in  a  Writ  of  Confpiracy  at  the  Suit  of  the 
Party,  but  he  may  plead  Not  guilty.     27  Aff. 

If  a  Man  upon  an  Indictment  of  Extortion, 
confefsit,  and  put  himfelf  in  the  King's  Grace, 
and  makes  Fine,  &rV.  this  (hall  bind  him,  and 
he  (hall  not  plead  Not  guilty  to  the  Suit  of  the 
Party  ;  for  a  Confeffion  is  (Ironger  than  a  Ver- 
dict. 27  Afj.  57.  per  Sharde.  Vide  Rol.  Tic. 
Trial,  625. 
In  what  Cafes  He  which  is  not  Party  to  the  Iffue,  nor  can 
Trial  againft   have  Attaint,  or  challenge  the  Inqueft,  (hall  not 

Ta^nTothers   be  b°Und  by  the  TriaL      ll  H' ^  3°' 

again   o   ers.      ^^  therefore  in   trefpafs  againft  two,  and 

one  pleads  a  Releafe,  and  the  other  juftifies  as 
his  Servant  •,  if  the  Iffue  be  found  againft  the 
Mafter,  it  (hall  not  conclude  the  Servant.  1 1 
H.  4.  30.    Rol.  lb.  625,    K.2. 

One 
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One  (hall  not  be  compelled  to  try  a  Traverfe  At  what  Time 
the  fame  Seffions  he  makes  ir ;  for  a  Man  fhall  *e  Trial fhall 
have  Time  to  make  his  Defence,  and  is  not  fup- 
pofed  to  be  ready  to  anfwer  fudden  Objections ; 
and  for  this  Reafon  many  Judgments  upon  In- 
dictments have  been  reverfed.  Rol.  tfrial,  625. 
L.  1. 

Juftices  of  Oyer  and  terminer,  nor  Juftices  of 
Peace,  cannot  inquire  and  determine  the  fame 
Day  :  But  Juftices  of  Gaol- Delivery  and  Juftices 
in  Eyre  may.     Ibid. 

Juftices  of  Peace  cannot  proceed  to  the  De- 
livery of  a  Perfon  indidled  of  Felony  before  them 
the  fame  Day  he  is  arraigned.  22  Ed.  4.  Cor  on. 
44.  Declared  by  all  the  Juftices  of  England^  to 
be  oblerved  as  a  Law.     Ibid. 

In  an  Indictment  in  B.  R.  or  in  the  fame 
County  •,  and  removed  thiiher,  the  Defendant 
may  be  arraigned  and  tried  the  fame  Day.  For 
the  King's  Bench  is  a  Court  of  Eyre  for  all  Of- 
fences in  that  County  :  Otherwife  of  an  Indict- 
ment removed  out  of  another  County.  Vide  Rol. 
Tit.  Trials  626.  many  Cafes  de  ceo. 

33.  All  Matters  done  out  of  the  Realm  of  Martial  Af- 
England,  concerning  War,  Combat,  or  Deeds  fairs- 
of  Arms,  (hall  be  tried  and  determined  before 
the  Conftable  and  Marfhal  of  England,  before 
whom  the  Trial  is  by  WitnefTes,  or  by  Combat,  Witness,  or 
and  their  Proceeding  is  according  to  the  Civil  Combat. 
Law,  and  not  by  the  Oath  of  twelve  Men.      1 
Infi.  261.     Wherefore,  if  the  King's  Subject  be 
killed  by  another  of  his  Subjects  in  any  foreign 
Country,  the  Wife  or  Heir  of  the  Dead,  may 
have  an  Appeal  before  the  Conftable  and  Mar- 
fhal, whofe  Sentence  is  upon  the  Teftimony  of 
WitnefTes,  or  Combat.  Hid.  74.     So  if  a  Man 

be 
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be  wounded  in  France,  and  die  thereof  in  Eng- 
land.    Ibid.  4  Inft.  140. 
What  Iflue         ^  *s  wortny  our  Obfervation,  to  take  Notice, 
fhall  be  firft     when  there  are  feveral   Ifiues,  which  of  them 
tried.  fliall  be  firft  tried  •,  and  for  this  you  have  already 

heard,  That  where  Iflue  is  joined  for  Part,  and 
a  Demurrer  for  the  Refidue,  the  Court  may  di- 
rect the  Trial  of  the  Iflue,  or  judge  the  Demurrer 
Latch  4.  firft,  at  their  Pleafure  •,  though  by  the  Opinion  of 
Dodderidge,  it  is  the  bed  way  to  giye  Judgment 
upon  the  Demurrer  firft,  becaufe  when  the  If- 
fue  comes  afterwards  to  be  tried,  the  'Jury  may 
Damages.       affefs  Damages  for  the  whole. 

A  Scire  facias  was  brought  upon  a  Recogni- 
zance in  Chancery ',  the  Ter- tenants  pleaded  feve- 
ral Pleas,  the  Plaintiff  demurred  to  one,  and 
took  IlTue  on  the  other,  the  Record  was  fent 
into  B.  R.  to  try  the  IfTue,  and  it  was  tried,  and 
Verdicl  pro  Plaintiff,  the  Demurrer  not  being 
argued ;  and  it  was  adjudged  per  B.  R.  that 
Judgment  ought  to  be  given  on  both  by  that 
2K.eb.  621.  Court.  Jeffrey  [on  and  Dawfon's  Cafe,  Hill.  21, 
22  Car.  2.  B.  R.  Vide  for  thefe  Things,  1 
Rol.  Abr.  534,  $%$.  Rol.  Rep.  287.  and  in  the 
principal  Cafe,  4  Inft.  So.  was  denied  to  be 
Law. 
Immaterial  An  immaterial  Iflhe  joined,  which  will  not 

Iflue.  bring  the  Matter  in  Queftion  to  be  tried,  is  not 

helped  after  Verdict  by  the  Statute  of  Jeofails, 
but  there  muft  be  a  Repleader;  becaufe  this  is 
a  Matter  of  Subftance  •,  for  if  there  were  no 
IfTue,  there  could  be  no  Verdict,  and  fo  it  is  as 
if  nothing  had  been  done  in  the  Caufe. 
Plea  to  the  1°  an  Action  againft  two,  the  one  pleads  in 

Writ.  Abatement  of  the  Writ,  the  other  to  the  Ac- 

tion, the  Plea  to  the  Writ  fhall  be  firft  tried ; 

for 
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for  if  that  be  found,  all  the  whole  Writ  (hall 
abate,  and  make  an  End  of  the  Bufincfs  •,  for 
the  Plaintiff  ought  not  to  recover  upon  a  falfe 
Writ.      1  Insl.  125.  b. 

In  a  Plea  Perfonal  againft  divers  Defendants,  Plea  to  the 
the  one  Defendant  pleads  in  Bar  to  Parcel,  or  whole  firft 
which  extendeth  only  to  him  that  pleadeth  it ; tned* 
and  the  other  pleads  a  Plea  which  goeth  to  the 
whole  :  The  Plea  that  goeth  to  the  whole  ( that 
is)  to  both  Defendants  ihall  be  firft  tried,  be- 
caufe  the  other  Defendant  mail  have  Advantage 
thereof ;  for  in  a  Perfonal  Action,  the  Difcharge 
of  one  is  the  Difcharge  of  both. 

As  for  Example ;  If  one  of  the  Defendants  in  Releafe. 
Trefpafs  pleads  a  Releafe  to  himfelf  (which  in 
Law  extends  to  both),  and  the  other  pleads  Not  £.°?'/V*2 
guilty  (which   extends  but  to  himfelf;)  or  if    m'    2  " 
one  pleads  a  Plea  which  excufeth  himfelf  only, 
and  the  other  rileads  another  Plea  which  goeth 
to  the  whole,  the  Plea  which  goeth  to  the  whole 
fhall  be  firft  tried ;  for  if  that  be  found,  it  maketh 
an  end  of  all :  And  the  other  Defendant  fhall  Eifcharge  of 
take  Advantage  hereof,  becaufe  the  Difcharge  of  one  ^char- 
one  is  the  Difcharge  of  both.     But  in  a  Plea  real set     ot  " 
it  is  otherwife,  for  every  Tenant  may  lofe  his 
Part  of  the  Land ;  as  if  a  Praecipe  be  brought 
as  Heir  to  his  Father  againft  two,  and  one  pleads 
a  Plea  which  extendeth  but  to  himfelf,  and  the 
other  pleads  a  Plea  which  extends  to  both,  as 
Baftardy  in  the  Demandant,  and  it  is  found  for 
him,  yet  the  other  Ifliie  fhall  be  tried ;  for  he 
fhall  not  take  Advantage  of  the  Plea  of  the  other, 
becaufe  one  Jointenant  may  lofe  his  Part  by  his 
Mifplea.   1  lnft.  125.  b. 

Brown  and  Staundford,  Juftices,  confulted  with 
Grammarians  in  Things  ot  Grammar  j  and  Hulls 

a  Ba- 


3° 


Chriftian 
Name  a- 
mended. 


New  Trial 
dire&ed  by 
the     ourtof 
Chancery  in 
Replevin. 


Juror  produ- 
cing a  Court 
Roll  to  his 
Companions, 
Caufe  for  a 
new  Trial. 
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a  Bachelor  of  Law  (tempore  H.  6.)  was  called 
into  Court  to  (hew  the  Difference  between  prc- 
cife  and  caufative  Compulfion.  Vide  Plow.  122, 
127,  128. 

Pafcb.  16  Car.  2.  B.  R.  An  Action  of  Tro- 
ver 9  ($c.  was  brought  defex  Capitalibus fibulatis* 
Anglice,  fix  laced  Coifs-,  after  Verdict  tor  the 
Plaintiff,  it  was  moved  in  Arreft  of  Judgment, 
that  the  Latin  Words  were  both  Adjective,  and 
lb  not  certain  :  But  it  was  anfwered,  That  Ca- 
pital is  a  Subftantive,  and  the  Nomenclator  of 
IVeJlminJler- School  was  produced  to  warrant  it ; 
and  it  was  adjudged  for  the  Plaintiff  according- 
ly •,  and  the  Court  allowed  that  Authority  be- 
fore Rider's  Dictionary. 

Henley  and  Burftal  •,  In  the  pleading  and  join- 
ing of  the  Iffue,  the  Defendant's  Chriftian  Name 
was  miftaken ;  and  refolved  by  the  Court,  that 
it  might  be  amended,  it  being  right  before  in 
the  Record.   1  Ventr.  25. 

A  Bill  was  exhibited  in  Chancery ',  complain- 
ing that  a  Verdict  in  Replevin  had  been  unduly 
obcain'd  ;  and  it  was  decreed  that  there  fhould 
be  a  new  Trial,  the  Complainant  paying  the 
Cofts  of  the  former:  This  could  not  have  been 
tried  again  at  Law,  becaufe  the  Verdict  in  Re- 
plevin  is  conclufive.    2  Vent.  %$. 

Goodman  verfus  Cotherington\  the  Jury  being 
charged  with  an  Iffue,  and  departed  from  the 
Bar,  one  of  them  went  from  his  Companions 
and  fetched  a  Court-Roll,  which  induced  the 
Jury  to  find  for  the  Plaintiff;  and  it  was  held 
to  be  a  good  Caufe  for  a  new  Trial :  But  Twif- 
den  faid,  that  in  Cafe  of  fuch  a  Mifcarriage  in 
Pais^  no  Notice  mould  be  taken  of  it  on  Affi- 
davits, unlefs  it  were  indorfed  on  the  Poftea. 
1  Siderfin  235. 

Tbrog- 
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Tbrogmorton's  Cafe;  where  an  IfTue  is  join- A  Term's 
ed  and  a  Year  parTes,  the  Plaintiff  cannot  bring  Notice  re- 
the  Caufe  to  Trial  without  giving  a  Term's  No-  ^^h^ 
tice.    Per  Cur.    If  Notice  were  given  the  Term  bleen  aVear* 
before,  and  they  did  not  proceed  that  Term,  at  Iffue. 
but  the  next,  then  fourteen  Days  Notice  is  Ef- 
ficient •,  and  if  after  a  Year  is  lapfed,  the  Defen-  ^ot  fo  wherfl 
dant  will  try  the  Iffue  by  Provifo,  a  Term's  the  Defendant 
Notice  is  not  neceflary,  for  that  the  Plaintifftriesit  by  Pro-^ 
ought  to  be  at  all  Times  ready  to  try  it.    1  Si*  Vlfot 
derfin  34. 

Sir  Hugh  Povefs    Cafe;    the    Court    held,  Neea not  gjve 
That  fince  the  Defendant,  by  his  Privilege  of  a  Term's  No- 
Parliament,  had  delayed  the  Plaintiff  above  aticewhere 
Year  after  IfTue  joined,  the  Plaintiff  mould  not  ^^f^ 
be  obliged  to  give  him  a  Term's  Notice  of  Tri-  £>elay  £«  his 
al,  any  more  than  where  a  Defendant  (lays  the  Privilege,  fcrV. 
Proceedings  by  an  Injunction  obtained  out  of 
Chancery.  Ibid.  92. 

A  full  Term's  Notice  exclufive  is  neceffary, 
but  Notice  of  Trial  at  any  Time  within  the 
Year,  though  afterwards  countermanded,  is  a 
fufficient  Proceeding  to  bring  the  Plaintiff  out 
of  the  Rule. 

Where  Proceedings  had  (laid  twelve  Months, 
and  afterwards  a  Trial,  the  Verdict  was  fet  afide, 
becaufe  Notice  of  Trial  was  not  given  before  ihe 
Effoin  Day  of  the  Term  preceding  the  Trial. 
This  was  in  C.  B. 

Paf.  13  G.  2.  C.  B.  was  a  Rule  made  to  ex- 
plain the  Rule  for  giving  a  Term's  Notice,  and 
Ordered^  that  in  all  Cafes  where  no  Proceedings 
have  been  in  four  Terms  exclufive  of  the  lail 
proceding,  the  Party  who  defires  to  proceed 
mall  give  a  Term's  Notice,  and  before  the  Ef- 
foin Day  of  the  fifth  or  other  fabfequent  Term, 
and  that  a  Judge's  Summons,  if  no  Order  be 
1  made 
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made  thereupon, (hall  not  be  deem'd  a  Proceeding, 

but  that  a  Notice  of  a  Trial,  though  afterwards 

countermanded,  fhall  be  deemed  a  Proceeding. 

Notice  for  a        Rex  verfus  Baron  ;  it   was  held,  That  No- 

Priioner  left    tjce  0f  Trial  left  with  a  Turnkey  of  the  Mar- 

Wkh  ?  he0"1  fl^fe**  ei^ht  Days  before  the  TriaI>  was  g00^1 
before    Notice,  as  well  in  Criminal  Cafes  as  Civil.    Sid. 

the' Trial,  fof   23  I. 
ficiect. 

:  in       Where  Iflue  is  joined  upon  an  Indictment 
mentof  of  Perjury,  and  the  Profecutor  does  not  try  it, 

Peijkt'Tro-the  Party indifted  may  try i[  by  frovifo.  i  sid. 

Where  a  new  Read  verfus  Daw/on-,  in  an  Information  of 
Trial  may  beperjury,  jc  was  found  for  the  King,  and  moved 
granted,  and  upon  feverai  Affidavits  to  have  a  new  Trial. 
The  Court  were  of  Opinion,  That  they  had  not 
Power  to  grant  a  new  Trial,  without  Confent 
of  the  Counfel  for  the  King,  although  to  them 
there  appeared  fufficient  Caufe  for  a  new  Trial  : 
But  they  agreed,  That  in  Debt  by  an  Informer, 
the  Court  might  grant  a  new  Trial  upon  Caufe 
(hewn,  without  Confent  of  the  Counfel,  becaufe 
there  the  Party  had  Intereft.    1  Sid.  49. 

Wheeler  verfus  Honour \    it  was  there  held, 
it  a  new  Trial  ought  not  to  be  granted  after 
a  Trial  at  Bar,  but  upon  great  Caufe;  and  it 
(aid,  There  were  not  above  two  Inftances 
to  be  met  with,  where  a  new  Trial  had  been 
granted   upon  a  Motion  after  a  Trial  at  Bar. 
Sid.  58. 
Faa  mixed         If  Matter  of  Fact   and    Matter  of  Record 
with  Matter    are  fo  intermixed  that  they  cannot  be  divided, 
of  Record,  to  he  whoje  fl^jj  ^  lried  b    [he  Country.     Sid. 
be  tried  ptr  J  J 

Pais. 

Avoidance  'atjan  verfus  Baker ;  If  an  IiTue  be,  whether 

and  Plenarty,  a  Church  be  vcid  or  nc  be  tried 

how  to  be  by 

tried.  7 
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by  the  Country  ;  but  if  the  Iffue  be  whether 

the  Church  is  full   or  not  full,  it  fhall  be  tried 

by  Certiricare:   So  if  the  Iflue  be,  whether  fuch  Covert  or 

a  Feme  be  Covert  or  Sole,  this  fhall  be  tried  by  Sole  per  Pait. 

the  Country  ;  but  if  unque  accouple  in  loyal  Ma-  L0yal  Matrl\ 

trimony,  \l  fhall  be  tried  by  Certificate.     And  mony /*r  Cer« 

the  Reafon  of  thofe  Cafes  is,  That  void  or  not  tificate. 

void,  Covert  or  Sole,  are  Things  notorious  to 

the  Country,  anddiftinguifhable,  by  them;  but 

Plenarty  or  Loyal  Matrimony  are  not  within 

their  Conufance,  and  therefore  not  triable  by 

them  ;  for  Plenarty  is  by  Inftitution,  and  Loyal  The  Reafon. 

Matrimony  ought  to  be  agreeable  to  the  Laws 

eftablimed   in  that  Cafe,  of  which  the  Country 

are  not  Judges.    Sid.  390. 

Able  or  not  able  in  §>uare  Tmpedit,  if  the  Clerk 
refuted  be  living,  (hall  be  tried  by  the  ordinary, 
for  the  Clerk  is  to  be  examined  •,  but  if  the 
Clerk  be  dead,  per  Pais,  for  he  cannot  then  be 
examined. 

So,  whether  the  Church  be  void  by  Depri- 
vation, it  (hall  be  tried  by  the  Ordinary ;  but  if 
the  Voidance  be  ailed g'd  to  be  £y  Death,  it  (hall 
be  tried  per  Pais. 

Inftitution  (hall  be  tried  by  the  Ordinary,  for 
it  is  Spiritual  •,  but  Induction  or  Inftallaticn,  per 
Pais-.  And  fo  it  is,  if  the  IfTue  be  upon  Inftitu- 
tion and  Induction,  for  the  Common  Law  (hail 
be  preferred.     Vin.  Trial,  40. 

A  Divorce  (hall  be  cried  by  the  Ordinary,  and 
not  per  Pais  •,  fo  (hill  general  Baftardy,  but  /pe- 
dal Baftardy  per  Pais. 

Ir  Iilue  be  join'd  Marriage  or  no  Alar ri age,  it 
(hall  bi  tried  by  Certificate  of  the  Bifhopj  but 
if  the  Qjcftion  be,  Whether  the  Party  was  mar- 
ried to  another  or  not?  the  temporal  Court  (hall 

Vol.  I.  D  judge 
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judge  of  the  Matter  without  Certificate.     Ibid. 

47. 

Ar/V«/  lettered  in  Quare  Impedit  againft  the  Or- 
dinary, fhall  be  tried  by  the  Metropolitan,  for 
the  Ordinary  is  interefted ;  but  if  the  Metro- 
politan be  dead,  and  the  See  void,  it  fhall  be 
tried  by  the  Guardians  of  the  Spiritualties.  Ibid, 
49. 

The  Bifhop  of  "Durham  has  temporal  Jurif- 
diiStion,  and  writes  to  his  Clerks  to  certify  Ba- 
ftardy,  fciV. 

Whether  a  Bifhop  be  confecrated  or  nor  ?  fhall 
be  tried  by  the  Metropolitan,  who  fhall  certify 
the  Tear  and  Day  of  the  Confecration,  from 
which  Day  the  Temporalties  fhall  be  delivered 
to  h  i  m .  Apud  eundem  5  3 . 
Pais.  Of  Trials  per  Pais  it  is  not  to  be  cjoubted 

(faith  Dugdale)  but  that  the  mod  antient  Form 
of  Trials  in  Civil  Cafes  as  well  as  Criminal  was 
by  a  certain  Number  of  Men  fworn,  who  upon 
Teftimony  given  of  the  Fact  were  to  judge 
and  determine. 

Intent  prohibited  may  be  tried  per  Pais ;  and 
though  the  bed  Trial  of  an  Intention  is  by  the 
Act  intended  when  done;  yet  this  Intent  may 
be  tried  by  other  Circumftances  and  Evidences 
of  the  Fact,  befides  the  bare  doing  of  the  Fact ; 
as  in  the  Cafes  of  thofe  Acts  which  prohibit  the 
Importation  of  foreign  Coin,  or  of  the  taking 
of  Wooll,  Gold,  Silver,  &c.  with  intent  to 
utter  or  tranfport,  the  Intent  join'd  with  the  Act 
fhall  be  tried  by  fuch  Circumftances  which  evi- 
dence the  Intent,  for  Intention  and  Knowledge 
lie  in  Averment  and  Proof;  but  generally 
fpeaking,  Intention  where  it  is  not  prohibited  is 
not  triable,  as  that  a  Man  did  fuch  a  particular 
Thing  ea'lntentio?;e  to  do  ir3  this  is  not  triable; 

indeed 
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indeed,  fometimes  upon  another  Fatt  put  in  tf- 
fue,  the  Jury  (hall  try  the  Intent  collaterally,  as 
in  Murder,     Vin.  Trial,  69,  70. 

The  Boundaries  of  a  Parifh  is  triable  per  Pais^ 
and  in  all  Cafes  where  the  Matter  to  be  tried 
is  in  the  Difcretion  of  the  Juftices,  they  may 
fend  it  to  the  Country. 

Sealing  and  Delivery  of  a  Deed  is  triable  by 
Jury ;  but  whether  a  man  be  conjiliarius  £2? 
in  lege  eruditus  is  not  triable  by  Jury.  So  whe- 
ther Land  be  reputed  parcel  of  a  Manor,  this 
fhaM  not  be  tried  per  Pais,  for  it  is  too  uncer- 
tain, and  may  be  fo  reputed  by  fome  and  nor. 
by  others,  or  only  for  a  fhorc  Time.  The 
Courfe  of  the  Court  cannot  be  tried  by  Jury,  for 
it  is  Matter  of  Law  •,  nor  can  the  general  Cu- 
ftom  of  England  in  charging  a  Carrier  or  Inn- 
keeper for  Goods  neglected  or  ftolen ;  buc 
where  an  act  of  parliament  makes  an  Offence, 
and  is  filent  in  the  Manner  of  Trial,  it  (hall  be 
intended  per  Pais.     Ibid.  71. 

Gilbert  verfus  Martin-,  an  Action  of  Cove-  Breach  of  Co- 
nan  t  was  brought  in  Hamp/hire,  and  a  Breach  venant  af- 
afllgned  for  not  repairing  a  Houfe  in  Berk/hire,  fi?ned  in  an- 
and  Ififue  joined   upon  non  infregit  Conventio-  °^  c°Untv> 
nem.    And  a  Verdict:  for  the  Plaintiff  in  Hamp- 
Jhire :  Mov'd  in  Arreft  of  Judgment,  that  this 
was  a  Mif-trial  ;   and  of  that  Opinion  was  the 
Court.  Sid.  157. 

Buljlrode  verfus  Hall  and  Stevens;,  the  View  View  after 
was  granted  in  a  Trial  at  Bar,  after  the  Jury  the  JUI7  aP- 
had  appeared  and  heard  Pare  of  the  Evidence.  pear* 
Sid:  148. 

Rex  verfus  Davis  t?  al.  An  Information  for  No  new  Tri- 
an  Affault  and   Riot  was  tried  at  the  Affizes  al  aftcr  Ac- 
for  Devon,  and  a  Verdict  for  the  Defendants  <lumal* 
that  they  were  not  guilty.     And  on  a  Motion 
D  2  for 
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For  a  new  Trial  upon  Affidavits  of  the  Fact, 
and  that  the  Judge's  Directions  were  to  find  the 
Aflaulr,  it  was  denied;  for  the  court  faid,  there 
could  be  no  Precedent  (hewn  for  it  in  cafe  of 
Acquittal.  Shower  336. 
Trial  by  two  Where  a  Trial  is  not  by  Jury,  but  per  Tejles, 
Witneffes.       tnere  muft  be  two  in  all  Cafes.  Shower  361. 

Rex  verfus  Bear,  Hill.  10  W.  3.  B.  R.  In- 
dictment for  Compofing,  Writing,  Making  and 
Collecting  feveral  Libels ;  refolv'd  that  the 
whole  Libel  need  not  be  fet  forth  in  the  In- 
dictment ;  but  if  any  Part  qualifies  the  reft,  it 
may  be  given  in  Evidence.  Salkeld  417. 

If  a  Libel  be   publickly  known,  having  a 
written  Copy  of  it  is  an  Evidence  of  a  Publi- 
cation •,  but  otherwife,  where  it  is  not  known 
to  be  publifhed.  Ibid. 
Death  of  De-      Mich.  6  Ann.  B.  R.  Ejectment  laid  in  Devon- 
fendant  before yft^    t0    be   tried    at  Exeter,  the  Defendant 

the  Commif.     djed    he  p        before  lhe  Affizes   .  £ 

iion-Day,  not    .  ,       J  .   .  r  n  t-    •  r  Tr 

aided  by  the  ter  »  ar,d  upon  a  trial  on  hill  Evidence,  Ver- 
Statute  j  but  diet  pro  §uer.  and  Motion  in  Arreft  of  Judg- 
if  after  Com-  ment.    Et  per  Cur.     Firft,  the  death  of  either 

S*  bridal*'    Party  before  the  A{rizes  is  not  remedie^  by  the 
Statute ;  but  if  the  Party  dies  afcer  the  Affizes 

begins,  though  the  Trial  be  after  his  Death, 
that  is  within  the  Remedy  of  the  Statute  ;  for 
the  Affizes  is  but  one  day  in  Jaw,  and  this  is 
a  Remedial  Law,  and  fhall  be  conftrued  favour- 
ably. 2.  The  Court  held,  That  in  this  Cafe 
it  was  in  their  Difcretion,  whether  they  would 
upon  Motion  arreft  Judgment,  or  put  the  Par- 
ty to  a  Writ  of  Error  ;  accordingly  they  refufed 
10  arreft  the  Judgment,  and  the  party  was  put 
to  his  Writ  of  Error,  that  the  Point  might 
be  put  in  Iffuc  and  tried  by  a  Jury,  i  Sal- 
hid  8. 

Duke's 
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Duke's  Cafe,  Mich.    9   W.  3.  B.  R.    Duke  Judgment  for 
was  upon  a  Trial  at  Bar  convicted  of  Perjury,  a  corporal  Pu- 
andupon  the  Capias  he  was  outlawed  ;  and  up-  mfh™ent  can~ 
on  the  Exigent  it  was  moved,  That  judgment  againft  onTin 
of  the  Pillory  might  be  given  againft  him  in  his  Abfence. 
his  abfence.      Et  per  Holt  Ch.  J.  Judgment 
cannot  be  given  againft  any  Man  in  his  Ab- 
fence for  a  corporal  Punifhment  •,  there  is  no 
fuch  Precedent.     If  a  man  be  outlawed  of  Fe- 
lony,   Execution    was   never   awarded    againft 
the  Felon  till  brought  to  the  Bar.     A  Capias 
ad    Satisfaciendum   Domino  Regi    pro  fine,    is 
common,  but   there  never  was  a  Writ  to  take 
a  Man  and  put  him  in  the  Pillory ;  and  fo  faid 
Sir  Samuel  Afiry    upon  fearch  of  Precedents. 
1  Salkeld  400. 

Duke  of  Norfolk's  Cafe,  Trin.  1  Ann.  B.  R.  Judgment 
A  Verdict  was  given  in  Eafter  Term,  and  be-  ^*fm^ftcr 
fore  Judgment   figned  the  Plaintiff  died.     Et  Death,  pro- 
per Holt,  Ch.  J.  That    (hall    not    hinder    the  vided  it  be 
Judgment  being  enter'd,  provided  it  be  with-  within  two 
in  two  Terms  after ;  and  the  Statute  of  Frauds  !^cr"ls  a^ter 
and  Perjuries  only  requires  the  Time  of  Sign- 
ing mould  be  enrer'd  upon  the  Roll  ;  and  this 
is  only  for  the   Benefit  of   Purchafers ;  for    if 
Judgment  be  figned  in   the  Vacation,  yet  'tis 
enter'd  as    of  a  Term    before,  and    none   but 
a   Purchafer    (hall  be  admitted   to   fay,  it  was 
figned   as  of  any   other  Time  ;  and   it   is   the 
Courfe  of  the  Court,  to  let  all  Things  be  done 
in  the  Vacation,  as  of  the  Term  before.   1  Sal- 
keld 401. 

By  the  8  65  9  W.  3.  cap.  it.  In  titled  an  Aft  FuI1  Colls  »■ 
for  the  better  preventing  frivolous  and  vexati-  ^^^'j?0, 
chs  Suits,  it  was   enacted,  '  That   where   feve-  fcndant  ac- 

*  ral  Perfons  (hall  be  made  Defendants  to  any  quitted  upoa 

*  Adion   of  Trefpafs,    Affault,    Falfe  Impri-  Trial. 

D  3  *  fonment, 
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fonment,  or  Ejeftione  firm<e,  and  any  one  or 
more  (hall  upon  Trial  be  acquitted  by  Ver- 
dict; every  Perfon  fo  acquitted  friall  recover 
his  Cofts  of  Suit,  unlefs  the  judge  (hall  im- 
mediately after  the  Trial  in  open  Court, 
certify  upon  the  Record  that  there  was  a 
reafonable  Caufe,  for  making  fuch  Perfon  or 
Perfons  a  Defendant  or  Defendants  to  fuch 
Action. 

*  And  that  if  any  Perfon  ihall  commence 
in  any  Court  of  Record  any  Action  or  Suit, 
wherein  upon  demurrer  Judgment  (hall  be 
given  agamft  the  Plaintiff  or  Defendant ; 
or  if  at  any  Time  after  Judgment  given  for 
the  Defendant,  the  Plaintiff  (hall  fue  a  Writ 
of  Error,  and  the  faid  Judgment  (hall  be  af- 
firmed, or  the  faid  Writ  difcontinued,  or  the 
Plaint  iff  nonfuit  therein,  the  defendant  (hall 
have  Judgment  to  recover  his  Cods  againft 
fuch  Plaintiff,  and  Execution  by  Capias  ad 
fatis faciendum,  fieri  facias  or  Elegit. 
1  That  in  all  Actions  of  Walle  and  Debt, 
upon  the  Statute  for  not  fetting  forth  of 
Tithes,  where  the  Damage  found  by  the 
Jury  (hall  not  exceed  twenty  Nobles ;  and 
in  all  Suits  upon  writs  of  Scire  facias : 
And  upon  Prohibitions,  the  Plaintiff  obtain- 
ing Judgment,  or  Award  of  Execution  after 
Plea  pleaded,  or  Demurrer  joined  therein,  - 
(hall  likewife  recover  his  Cofts  of  Suit ;  and 
if  the  Plaintiff  become  nonfuit  or  difcontinue, 
or  a  Verdict:  pafs  againft  him,  the  Defen- 
dant (hall  have  Cofts  and  Execution  for  the 
fame. 

1  That  in  all  Actions  of  Trefpafs  commene'd 
in  any  Court  of  Record,  where  it  (hall  ap- 
pear at  the  Trial,  and  be  certified  by  the 

!  Judge 
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c  Judge  on  the  back  of  the  Record,  That  the 
c  Trefpafs  was  wilful  and  malicious,  the  Plain- 
\  tiff  (hall  recover  not  only  his  Damages,  but 
«  full  Cofts  of  Suit. 

*  Provided  nothing  herein  contained  fhall  al-  Not  extended 

*  ter  the  laws  in  Being,  as  to  Executors  and  t0  fxf^,ut<?r?* 
1  Administrators,  in  fuch  Cafes  where  they  are  Gators ""^ 
c  not  at   prefent  liable  to  pay  Cods  of  Suit. 

*  That  in  all  Actions  to  be  commenced  in  Plaintiff  or 
\  any  Court  of  Record,  if  the  Plaintiff  die  af-  ^cn^ 

c  ter  any  interlocutory  Judgment,  and  before  a  anTnterlocu- 

c  final  Judgment,  the  faid  Action  fhall  not  a-  tory  Judg- 

c  bate,  if  the  faid  Action  might  be  originally  ment,  and  be- 

*  profecuted  by  his  Executors  or  Adminiftra-  f°reafinal 
c  tors  ;  and  if  the  Defendant  die  after  fuch  in-  the  A^fon 
8  terlocutory  Judgment,  and  before  a  final  fhall  not  a- 
c  Judgment,  the  Action  ihall  not  abate,  if  fuch  bate, 

1  Action  might  be  originally  profecuted  againft 
c  his  Executors  or  Adminiftrators ;  and  the 
c  Executors  or  Adminiftrators  of  fuch  Plaintiff, 
c  after  fuch  interlocutory  Judgment,  may  have 
'  a  Scire  facias  againft  the  Defendant  if  In 
6  ving ;  or  if  dead,  againft  his  Executors  or 
'  Adminiftrators,  to  fhew  Caufe  why   Dama- 

*  ges  mould  not   be  affeffed  and  recovered  a- 

*  gainft  him  or  them  •,  and  if  he  or  they  do 
6  not  appear  at  the  Return,  and  fhew  iuffici- 
'  ent  Caufe  to  arreft  the  final  Judgment,  or 
'  being  returned  warned,  or  upon  two  Writs 
'  of  Scire  facias^  it  being  returned  that  the 
1  Defendant  had  nothing  whereby  to  be  fum- 
B  moned,  or  could  not  be  found ;  a  Writ  of 
1  Inquiry  of  Damages  fhall  be  awarded,  which 
8  being  executed  and  returned,  Judgment  final 
1  (hall  be  given  for  the  Plaintiff,  his  Executors 
1  or  Adminiftrators. 

D  4  <  If 
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<  If  there  be  two  or  more  Plaintiffs  or  De- 
fendants, and  one  die,  if  the  Caufe  or  Ac- 
tion furvive  to  the  furviving  Plaintiff,  or  a- 
gainft  the  furviving  Dettndanr,  'he  Writ  or 
Action  fhall  not  abare ;  but  tuch  Death  being 
fuggefted  upon  the  Record,  the  Action  fhall 
proceed. 

'  That  in  all  Actions  profecuted  in  any 
Court  of  Record,  upon  any  Bond  or  penal 
Sum  for  Non-performance  of  Covenants,  the 
Plaintiff  may  afiign  as  many  Breaches  as  he 
fhall  think  fit;  and  the  Jury  at  the  Trial 
fhall  and  may  affefs  Damages  for  fuch  of  the 
faid  Breaches  fo  affigned,  as  the  Plaintiff  at 
the  Trial  fhall  prove  broken,  and  the  like 
Judgment  fhall  be  entered  on  fuch  Verdift 
as  hath  been  ufually  done  in  fuch  Actions. 
And  if  Judgment  be  given  for  the  Plaintiff, 
upon  Demurrer,  Confeffion  or  nihil  dicit, 
the  Plaintiff  upon  the  Roll  may  fuggeft  as 
many  Breaches  as  he  fhall  think  fit,  upon 
which  fhall  iffue  a  Writ  to  fummon  a  Jury 
to  appear  at  the  Affizes  of  that  refpective 
County,  to  inquire  of  the  Truth  of  every 
one  of  thofe  Breaches,  and  to  affefs  Dama- 
ges accordingly  :  And  the  Juftices  of  Affize 
fhall  make  Return  (hereof  to  the  court  from 
whence  the  fame  iffued  :  In  Cafe  the  Defen- 
dant after  fuch  Judgment  entered,  and  be- 
fore fuch  Execution  executed,  fhall  pay  into 
Court  fuch  Damages  fo  affeffed,  and  Cofts 
of  Suir,  a  Stay  of  Execution  fhall  be  enter- 
ed of  Record  ;  or  if  by  reafon  of  Execution 
executed,  the  Plaintiff  or  his  Executors  or 
Admin  iftrators  fhall  be  fully  paid  all  fuch 
Damages,  together  with  his  Cofis  and  rea- 
fonable   Charges,    the   Body,    Lands,     and 

6  Goods 
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c  Goods  of  the  Defendant   fhall  be  forthwith 

*  riifchaiged,  and  the  Satisfaction  entered  upon 

*  Record:  Yet  fhall  fuch  Judgment  ftand  and  But  the  Judg: 
c  be  as  a  further  Security  to  anfwer  the  Plain-  ment  to  ftand 

c  tiff,    his   Executors,  &c.    fuch   Damages   as  as  a  Security 

«  fhall  or   mav  be  fuftained,  for  fan  her  Breach  JgJ™  farther 
r  r>  i       r         t^      i         tT7  •    -breaches. 

*  or  any  Covenant  in  the  lame  Deed  or  Wn- 

*  ting  contained,    upon     wh;ch   the   Plaintiff, 
c  &c.  may   have  a  Scire  Facias  upon   the  faid 

c  Judgment  againft  the  Defendant,    his  Heir,  Whereupon 

*  Ter-tenants,  Execuors,  or  Adminiftrators, the  Plaintiff 
c  fuggetting  other  Breaches,  and  to  fummon  ^ efJ**. 
c  them  to  fhew  Caufe,  why  Execution  fhall  not 

'  be  awarded  upon  the  faid  Judgment ;  upon 

c  which  there  fhall   be  the  like  Proceedings  as 

4  aforefaid  :    And  upon  Payment   of  Damages 

*  and  Cofts,   Proceedings   to   be   again  ftay'd, 
'  and   fo  toties  quoties,  and   the  Defendant  dif- 

*  charged  out  of  Execution.' 

By  4  6?  5  Ann.  c.  i  6.  in  titled,  An  Aft  for 
the  Amendment  of  the  Law,  and  the  better  Ad- 
vancement  of  Juftice,    it  was  enacled,   6  That  On  demurrer 

*  upon  Demurrer  joined  in   any  Court  of  Re-  no  Imperfec- 

*  cord,  the  Judses  fhall  give  Judgment  as  the  tion?  f°  **  re' 
t   r>      u         a   \/x  n?  \\  •  l    garded,  but 

1  Right  and  Matter  in  Law  fhail  appear,  with-  /^h  as  are 

'  out  regarding  any  Imperfection  or  Defect   in  fet  down  as 

*  any  Writ,  Return,  Pleading,  or  Procefs,  ex-  Caufes  of 

'  cept  thofe  which  the  Party    demurring  fhall  Demurrer. 

*  fet  down  as  Caufes  of  his  Demurrer,  notwith- 

*  ftanding  fach    Imperfection    or  Defect    have 

*  been  taken   to  be  Matter   of  Subftance,  and 
c  not  aided  by  27  Eliz.  c.  5.  fo  as  fufficient 

*  Matter  may   appear,   upon  which  the  Court 

*  may    give  Judgment.      And    no  Exception 
c  fhall   be   taken    for  an   immaterial  Traverfe, 

*  Default  of  entring  Pledges,  upon  Bill  or  De- 

*  claration,  or  not  alledging  the  bringing  into 

•  Court 
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'  Court  any  Deed  mentioned  in  the  Pleading, 
'  Letters  Teftamentary,  or  of  Adminiftration, 

*  or  for  Omiflion  of  Vi  cs?  armis  &  contra  Pa- 
1  cem^  or  either  of  them,  or  4ogc  parat.  eft  veri- 

*  ficare,  or  parat.   eft  verificare  per  Recordum9 

*  or  prout  patet  per  Recordum:    But  the  Court 

*  (hall  give  Judgment  without  regarding  fuch 

*  Imperfections  or  Defects,  or  other  Matter  of 

*  like  Nature,  except  (hewed  for  Caufe. 
■  That   the  Defendant  or  Tenant,  or  Plain- 

c  tiff  in  Replevin,  in  any  Court  of  Record,  with 

*  Leave  may  plead  as  many  feveral  Matters  as 
c  are  neceflary.  [And  it  is  upon  the  Equity 
of  this  Ctaufe,  that  the  Courts  do  now  in  ge- 
nera! allow  the  Defendant  in  moft  Aftions  by 
Rule  to  plead  as  many  feveral  Pleas  as  he  {hall 
be  advifedJ] 

'  Provilb,  If  any  fuch  Matter  on  Demurrer 

c  be  judged  infufficient,  Cods  (hall  be  given  at 

*  the  Difcretion  of  the  Court:     Or  if  a  Ver- 

*  diet  be  found  on  any  fuch  IfTue  for  the  Plain- 
'  tiff  or  Demandant,  Cofts  (hall  be  given  in  like 
c  Manner  •,    unlefs   the  Judge    certify  that  the 

*  Defendant,  Tenant,    or  Plaintiff  in  Replevin 

*  had  a  probable  Caufe  to  plead  ic. 
*  That  no  dilatory  Plea  (hall  be  received  in 

*  any  Court  of  Record,  unlefs  the  Truth  there- 

*  of  be  proved  by  Affidavit,  or  fome  probable 
'  Matter  (hewn. 

4  In  Debt  on  a  fingle  Bill,  Debt,  or  Scire 
ment  may  be  *  facias  upon  a  Judgment,  the  Defendant  may 
geadedin         ,   p]ead    paymenc    in    Bar#       In    Debt    upon    a 

Condition  of  "  Bond,  if  the  Defendant  before  Action 
aBondfatif  c  brought,  hath  paid  the  principal  and  Inte- 
fied,  Payment  *  reft  due  by  the  Defeafance  or  Condition,  he 
may  be  plead-  «   may  pjead  paymcnt  in  Bar. 


In  Replevin 
feveral  Mat- 
ters may  be 
pleaded  with 
Leave  of  the 
Court. 


If  fuch  Mat- 
ter  be  infurh- 
tient,  full 
Cofts. 


No  dilatory 
Plea  to  be 
received. 


Where  Pay- 


"  Pending 
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*  Pending  an  Ad  ion  on  fuch  Bond,  Defend-  Defendant 

*  ant  may    bring   in   Principal,    Intereft    and  ^charged on 

■  Cofts   in    Law  and   Equity,    and    then  the  ^j*,1^ 

■  Court    (hail  give  Judgment  to  difcharge  the  tere{i,   and  " 

•  Defendant.  Cofts. 
Lazier  vtrfus   Dyer,  Mich.  2  A.  B.  R.  If- If  there  be  no 

fue    be;ng    joined    and    entered    as   of  'Trinity  Proceeding  in 
Term,  the  Plaintiff  retted  till  the  Trinity  Term  ^f9^^ 
following,  and   then  gave  notice  or  Tnal  after  theremuft  be 
the  Term  ;    and   a  Venire  facias  and  Diftringas  a  Term's  No* 
was   aken  out  in  the  Vacation,  but  tefted    and  tice  of  Trial. 
entered  as  of  the  Term.     Per  Cur9 :    This  is 
not  fufficient  Notice-,    for  though  in  Law    ihis 
was  a  Proceeding  within  the  Term  ;  yet  in  Fact 
it  was  a  Proceeding  in  Vacation,  and   therefore 
there    was   not   a    Term's   Notice    of    Trial. 
,2  Salk.  457. 

In  all  Cafes  in  which  there  have  been  no 
Proceedings  for  four  Terms,  exclufive  of  the 
Term  in  which  the  lad  Proceeding  was  had,  the 
Party  who  defires  to  proceed  again,  fhall  give 
a  Term's  Notice  to  the  other  ot  fuch  Proceed- 
ing •,  fuch  Notice  to  be  givrn  before  the  EiToin 
Day  of  the  Fifth  or  other  fubfequent  Term  ;  a 
Judge's  Summons,  if  no  Order  be  made  there- 
upon, fhall  not  be  deemed  a  Proceeding,  but 
a  Nonce  of  Trial,  though  afterwards  counter- 
manded fhall.     Rule  Eafier,  13  Geo.  2.    And 

Verdicl  let  afide  for  want  of  a  Term's  No- 
tice, there  having  been  00  Proceedings  for  a 
Year,  purfuant  to  the  above  Ru!e.     Mich,  ij  ' 

Ceo.  2.  Blackmore  v.  Smith.  2  Barnes's  Notes 
242. — This  does  not  exend  to  Motions  to  end 
Proceedings.     Ibid.  244. 

Said  per  Cur.  That   ihe  King  fhall  pay  Cofts  Crown  Pays 

for  an  Amendmem,  but  (ball  not  pay  Colls  for  Coft*for  A" 
r^  .   ,        t,  ,     r   }  ,  .        mendments. 

not  going  on  to  I  rial:    But  where  there  is  a  but  not  for 

Profecutor,  not  going  on 
to  Trial. 
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Profecutor,  he  (hall  pay  Cods  for  Amendments, 
and  for  not  going  on  to  Trial  both.  Hil.  8 
W*  3.  The  King  v.  Edwards.  B.  R.  But  then 
there  mud  be  an  Affidavit  of  the  Name  of  him 
who  is  the  Profecutor,  for  that  does  not  appear 
upon  the  Indictment :  And  if  the  Defendant 
does  nor  know  the  Profecutor,  he  ought  to  ap- 
ply to  the  Attorney  General,  who  will  inform- 
him.     Salk.  193. 

If  a  Caufe  has  continued  four  Terms  without 
Profecution  after  Iflue  joined,  there  muft  be  a 
Term's  Notice  of  Trial,  fuch  Notice  to  be 
given  before  the  Eflbin-Day  of  the  Fifth,  or 
other  fubfequent  Term.  A  Judge's  Summons, 
if  no  Order  made,  is  no  Proceeding;  but  a 
Notice  of  Trial  though  countermanded,  is. 
Harrifon's  Pratt.  B.  R.  i%y.  Str.  211,  n 64. 
The  Court,  on  Motion  for  a  new  Trial,  held, 
that  the  giving  Notice  of  Trial,  at  the  End  of 
half  a  Year  after  [flue  joined,  would  prevent  the 
NecefTity  of  giving  a  Term's  Notice,  till  a 
Year  after  the  laft  Notice,  which  was  given  and 
countermanded.  Str.  531. 
Demurrer  to  Anonymus,  Mich.  13  IV.  3.  B.  R.  If  there 
Part,  and  If-  be  a  Demurrer  to  Part,  and  an  Iflue  upon  the 
fue  to  other  0r_her  Part,  and  Judgment  be  given  for  the 
Plaintiff  upon  the  Demurrer,  he  may  enter  a 
Non  Prof,  as  to  the  Iflue,  and  proceed  to  a 
Writ  of  Inquiry  on  the  Demurrer  •,  but  with- 
out a  Non  Prof  he  cannot  have  a  Writ  of  In- 
quiry,' becaufe  on  the  Trial  of  the  lflue,  the 
fame  Jury  will  afcerrain  the  Damages  for  that 
Part  to  which  the  Demurrer  was.  Per  Cur*. 
Salk.  219. 
Where  anew      IVatfon  ver fus  Sutton ;    a  new  Trial  will   not 

Trial  will  not  be  granted  for  Matter  omitted  to  be  infilled  on 
be  granted.       ^  fl  former  Tml>      ^  ^ 

3  c"r- 
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Cur.  declared,  That  it  was  againft  the  Rule  No  Trial  at 
of  Court  to  grant  a  Trial  at  Bar  in  any  Cafe  Bar  before 
before  Iflue  is  joined,  and  accordingly  it  was     ue  J0       ; 
refuted ,  in    this  Cafe,    becaufe   Iflue   was  not 
joined,  though  borh  Sides  confented ;    for  till 
the  Court  knows  what  the  Iflue  is,  it   is  below 
their  Dignity  to  direct  it  to  be  tried  at  Bar,  for 
it  may  be  an  Iflue  in  which  there  may  be  no 
manner  of  Difficulty.  Eaftcr,  1 2  Geo.  1. The  Cafe 
of  the  Borough  of  Chrift -Church  in  B.  R.  M.  S. 
Rep.    Eajler,  4  Geo.  2.  Butler  Executor  v.  Lord 

Montgomery,    S.  P.  Ibid. No  Trial  at  Bar  northeTerrji 

can  be  the  Term  it  is  prayed.     Ibid.  it  is  prayed. 

Trials  at  Bar  are  grantable  either  upon  the 
Value  of  the  Lands  or  Difficulcy  of  the  Title. 
M.  4  Geo.  2.  I  lay  croft  v.  Rofe,  MS.  Rep. 

For  putting  off  Trials  for  want  of  Witnefles, 
it  is  neceflary  to  fwear  that  the  Party  is  advifed, 
and  believes  the  Peribns  abfent  are  material  Wit- 
nefles,  and  that  he  cannot  fafely  proceed  to 
Trial  without  their  Evidence,  and  alfo  to  add 
when  they  are  expected. 


CHAP.     III. 

Of  a  Venire  facias ;  to  whom  it  floall  be 
directed ,  when  to  the  Sheriff,  when  to 
the  Coroners,  when  to  Eflifors,  and  when 
to  Bailiff's,  when  well  awarded,  &c. 

HAVI  NG  given  you  the  Epitome  of  what 
Trials  are  allowed  by  the  Common  Law, 
and  what  fliall  be  tried  per  Pais,  and  what  nor, 
we  (hall  now  apply  ourfelves  more  particularly 
to  the  Trial  by  Juries :    And  becaufe  a  Venire 

facias 
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facias  is  the  Foundation  and  Caufajine  qua  non 
of  a  Jury,  (I  mean  in  Civil  Caules;)  for  in  Cri- 
minal, as  upon  Indictments,  the  Juftices  of 
Gaol-Delivery  give  a  general  Command-  to  the 
Sheriff,  to  caufe  the  Country  to  come  againft 
their  Coming,  and  take  the  Panels  of  the  She- 
riff, without  any  Procefs  directed  to  him;  yet 
Procefs  may  be  made  againft  the  Jury,  though 
it  is  not  much  ufed.  Stamford  Pleas  del  Cor  one 
155.  I  will  firft  recite  the  Writ  in  ter 'minis \ 
the  rather  becaufe  I  intend-  to  order  my  Dif- 
courfe  according  to  the  Method  of  the  Writ. 

Venire  facias.  &*•>  &c-  VIC*  &  Salutem.  Pr^cipimus  tibi 
quod  venire  facias  coram  Jufticiariis  no/Iris  de 
Banco  apud  Weftm.  tali  die  duodecim  liberos  13 
legales  homines  de  vicinet.  de  C.  quorum  quilibet 
habeat  quatuor  libras  terr^  tenement,  vel  reddit* 
per  annum  ad  minus,  per  quos  rei  Veritas  melius 
fciri  poterit ;  (3  qui  nee  D.  E.  nee  F.  G.  aliqua 
affinitate  attingunt,  adfaciend.  quandam  Jur.  pa- 
triae inter  partes  prxdicl.  de  placito,  (3c.  quia 
tarn  idem  D.  quam  praditl.  F.  inter  quos  inde 
contentio  eft,  pofuer.  fe  in  Jur'  illam.  Et  habeas 
ibi  nomina  Jur.  illorum  L3  hoc  breve,  Tefte,  (3c. 

This  is  one  of  thofe  Latin  Letters,  (as  Finch 
terms  them,  /.  2 3 7. )  which  the  King  fends 
,  with  Salutation  to  the  Sheriff;  but  withal  com- 
mands him,  That  he  caufe  to  come  twelve  free 
and  lawful  Men  of  his  County,  to  refolve  the 
Queftion  of  the  Fact  in  Difpute  between  the 
Parties  upon  the  Iffue ;  and  it  is  a  Judicial 
Writ,  iffuing  out  of  the  Record,  for  Plaintiff 
or  Defendant,  after  they  have  put  themfclves 
upon  the  Country  :  For  upon  the  Words  Et  de 
hoc  ponit  fe  fuper  patriam,  by  the  Defendant,  or 

Et 
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Et  hoc  petit  quod  inquiratur  per  patriam,  by  the 
Plaintiff,  and  Iflfue  joined  thereupon,  the  Court 
awardeth  the  Venire  facias>  viz.  Idea  fiat  inde 
Jurat.' 

When  IiTue  is  joined  in  Chancery,  that  Court 
awards  the  Venire  to  be  returnable  in  B.  R. 
and  there  is  no  other  Way  to  give  a  Day  here 
in  B.  R.  but  by  fuch  an  Award  ;  and  it  is  al- 
ways fo  done.     Vin.  Trial,  295. 

Ideo  venit  inde  Jurat,  is  Error  in  inferior 
Courts,  for  it  ought  to  be  Ideo  Precept,  eft  vie. 
quod  ven.  fac\  EsiV.  Siderfin  364.  and  it  fhould 
be  de  vifneto  de  C.  fpecially.    Keble  2  Part,  350. 

And  if  they  come  not  at  the  Day  of  the 
Writ  returned,  then  fliall  go  forth  againft  them 
an  Habeas  Corpora  and  Diflringas  to  bring 
them  in  to  try  the  Matter.  The  which  two 
lad  Writs  are  ufually  made  with  this  Claufe, 
Nifi  prius  Jufticiarii  venerint,  &c.  and  are  re- 
turnable after  the  Time  of  the  Judges  coming 
their  Circuit. 

And  firft,  you  fee  it  is  directed  Vicecomiii*  Sheriff.  1  M. 
i.e.  to  one  who  is  Vicecomesy  and  hath  the  Re-  168. 
gimen  of  the  County  inftead  of  the  Earl  of  that 
County,  to  whom  once  it  did  belong ;  as  we 
are  taught  in  the  Mirror ',  cap.  1.  feci.  3.  fcil. 
fc  That  it  appearcth  by  the  Ordinance  of  ancient 
(  Kings  before  the  Conqueft,  that  the  Earls  of 
c  the  Counties  had  the  Cuftody  or  Guard  of  the 

*  Counties.     And  when  the  Earls  left  their  Cu- 

*  ftody   or  Guards,  then   was   the  Cuftody   of 

*  Counties  committed  to  Vifcounts,  who  there* 
c  fore  are  called  Vicecomites.* 

What  great  Repofe  and  Truft  both  the  King  What  Truft 
and  Laws  put  in  this  great  Officer,  the  Oracle  in  the  Sheriff. 
tells  you,   1  Inft.  168.     That  he  is  Sheriff,  that 
is,  Prrffeclus  C  omit  at  lis  9  Governor  of  the  Coun- 


ought  to  be 
directed 
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ty ;  for  the  Words  of  his  Patent  be,  Commifmus 

vobis  Cuftodiam  Comitates  nojlri  de,  &c.  And 
he  had  a  threefold  Cuftody,  triplicem  Cuftodiam, 
'viz,  Firft,  Vita  Juftitia -,  for  no  Suit  begins, 
and  no  Procefs  is  ferved  but  by  the  Sheriff. 
And  he  is  to  return  indifferent  Juries  for  the  'Trial 
of  Mens  hives,  Liberties,  Lands,  Goods,  &c. 
Secondly,  Vita  Legis,  he  is  after  long  Suits  and 
chargeable,  to  make  Execution,  which  is  the  Life 
and  Soul  of  the  Law.  Thirdly,  Vita  Reipub- 
lica,  he  is  Principalis  Confervator  Pads  within 
the  County,  which  is  the  Life  of  the  Common- 
wealth, for  Vita  Reipublicg  Pax. 
To  whom  the  Yet  notwithstanding  the  Height  and  Lati- 
Venire  facias  tucJe  0f  tnjs  great  Officer's  Power  and  Truft, 
the  Law  adjudges  him  in  many  Cafes  not  ca- 
pable to  do  fo  much  as  return  a  Jury  ;  for  if  he 
be  of  Kindred  by  Nature,  or  of  Affinity  by 
Marriage,  to  any  of  the  Parties,  or  (that  I  may 
fay  all  in  a  little)  if  he  be  not  as  indifferent  al- 
moft  in  all  Refpects,  as  he  is  whom  the  Law 
allows  to  be  a  Juror,  he  ought  not  to  meddle 
with  the  returning  of  the  Jury  ;  but  the  Venire 
facias  fhall  be  directed  to  the  Coroners  (or  to 
fome  of  them,  if  the  Refidue  are  not  indiffe- 
rent^ who  in  that  Cafe  are  hac  vice  Vicecom. 
And  if  the  Coroners  are  not  indifferent,  then 
the  Venire  mail  be  directed  ad  2  Eleclores,  that 
is,  to  two  whom  the  Court  fhall  chufe  and 
deem  fit  to  return  the  Jury  ;  and  to  the  Re- 
turn of  thefe  Elifors  or  Eflifors,  ab  Eligendo,  no 
Challenge  will  be  admitted,  Bro.  Tir.  Venire 
facias,  14.  as  to  the  Array,  but  to  the  Polls, 
1  Inft.  158.     If  one  of  the  Sheriffs  of  London 

oifa^pL°e  be  a  Party'  then  the  Venin  m^  be  direacd  to 
wheretwo'  *  tne  other  Sheriff;  if  the  Under-Sheriff  be  a 
Perfons  make  Party>  yet  the  Venire  may  be  directed  to  the 

one  Sheriff.  '  Sheriff, 


Coroners. 


Fortefaie, 
cap.  2.  5. 

Eflifors. 

Challenge, 
Sheriff  of 

London. 
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Sheriff,  with    this   Provifo,  Quod  Sub- Vic.  tuus 

in  nullo  fe  intromittat  cum  executione  iftius  brevis. 

18  £.4.3. 

Judicial  Writs  may  be  directed  to  the  Coro  Suggeftion. 

ners,  as  the  Venire  facias,  where  the  Parties  are  x  inft.157.  fc. 

at  Iffue  •,  there,  upon  the  Surmife  of  the  Plain-  of  whom. 

tiff,  that  the  Sheriff  is   his  Coufin,  and  upon 

Prayer  that  the  Venire  be  directed  to  the  Coro-  Coroners. 

ners,    for  Avoidance   of  his   own  Delay    that 

might  happen  by   the  Challenge  of  the  Array, 

the  Defendant  fhall  be  examined,  whether  it  be  So  in  Ejeft- 

true  or  not ;  and  if  he  confeffes  it,  then  the  Ve-  mentagainft 

nire  (hall  be  awarded  to  the  Coroners  •,  for  then  *°"r>.  uPon 

it   appears  to  the  Court  by    the  Defendant's  she°£yt°  ^ 

Confeffion,  that  the  Sheriff  is  not  indifferent ;  0f  the  Defen- 

but  if  the  Defendant  denies  it,  then  the  Procefs  dants.    Roll. 

fhall  be  awarded  to  the  Sheriff  becaufe  the  She-  TJf-  T"d> 

riff's  Authority  and  Profit   fhall  not  be   taken  n66.8-  Exami- 

r>  r>  nation, 

away,   without  CauJe   apparent  to  the  Court ;  Nof   ,  , 

and   the  Defendant  fhall  never  take  any  Chal-  Defendant,s, 

Jenge  for  that  Cafe :    But  if  the  Defendant  will  Suggeftion. ' 

alledge  any  fuch  Matter,  and  pray  a  Venire  facias  The  Defen- 

to  the  Coroners,  there  the  Plaintiff  fhall  not  be  dan t  may  not 

examined  ;  neither  fhall  fuch  Allegations  be  al-  l»*eafiwM 

lowed,  becaufe  Delays  are  for  the  Defendant's  Ad-  £^°sth* 

vantage,  and  the  Defendant  may  challenge  the 

Jury  for  this  Caufe,  and  fo  is  at  no  Prejudice. 

And  fee  in  Term.  Hill.  3  H.  7.  /.  5.  placit. 
ult.  in  a  Quare  impedit,  where  the  Defendant 
(hewed  how  the  Sheriff  was  Coufin  to  the 
Plaintiff,  and  prayed  a  Writ  to  the  Coroners, 
but  it  was  denied  him  upon  the  fame  Reafon. 
Fitz.  Tit.  Suggeftion,  placit.  8.  Br.  Challenge,! 53. 

In  the  Lord  Brooksh  Cafe,  Trin.  1657.  B.  R. 
In  Ejectment,  the  Court  was  moved  that  the 
Lord  Brooks  might  be  made  Eje6tor,  which 
was  granted  •,  then  the  Court  was  informed 
that  the  Leffor  of  the  Plaintiff  was  High  She- 

Vql,  I.  E  riff 
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riff  of  the  County,  and  that  the  Coroner  was 
Under-Sheriff;  and  it  was  prayed  that  Elifors 
might  return  the  Jury .  but  the  Court  would 
not  grant  it  at  the  Prayer  of  the  Defendant, 
though  the  Plaintiff  offered  to  agree  to  it,  it 
being  in  a  Trial  by  Nifi  prius  ;  but  had  it  been 
in  a  Trial  at  Bar,  they  would  have  granted  it. 
But  the  regular  Courfe  is  for  the  Plaintiff  to 
pray  it,  or  elfe  the  Defendant  may  challenge  the 
Array  at  the  Affizes  ;  for  it  is  a  principal  Chal- 
lenge, that  the  Leflbr  of  the  Plaintiff  is  High 
Sheriff,  or  of  Kindred  to  the  Sheriff;  for  which 
fee  Hutt.  25.  Moor  470.  Roll.  Rep.  328.  And 
it  was  fo  adjudged,  Trin.  15  Car.  2.  B.  R. 
Duncomb  and  Ingleby^  that  it  is  a  principal  Chal- 
lenge. 
*-» 

For  what  *n  Eje&menf,  the  Plaintiff  fugge (led,  That 

Caufes  Procefs  he  and  one  of  the  Coroners  were  all  of  the 
frail  be  direft-  Livery  del  Countee  Wigorn\  and  prayed  a  Ve~ 
e  to  the  Co-  n-re  facias  t0  the  other  Coroner;  although  this 
is  no  principal  Challenge,  and  the  Defendant 
might  have  oppofed  the  Prayer,  yet  becaufc 
he  confeffed  it,  the  Award  was  well  to  the 
Coroner.  So  if  the  Caufe  be,  that  one  of  the 
Coroners  be  retained  of  Counfel  with  the  Plain- 
tiff. If  the  Suggeftion  do  net  comprehend  a 
principal  Challenge,  but  only  of  Favour,  this  is 
not  fufficient  to  award  Procefs  to  the  Coroners: 
But  if  it  be  a  principal  Challenge,  as  Affinity, 
&c.  if  the  Defendant  confefs  it,  the  Award  (hall 
be  to  the  Coroners;  if  he  will  not  confefs  it, 
then  to  the  Sheriff;  and  in  fuch  Cafe  the  Defen- 
dant fhall  never  challenge  the  Array  for  that 
Caufe  :  So  if  the  Plaintiff  pray  Procefs  to  the 
Coroners  for  Favour  in  the  Sheriff,  if  the  De- 
fendant fay  that  this  is  not  favourable,  he  fhall 
2  never 
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never   challenge  for  Favour,    unlefs  de  puifne 
temps.     2  Roll.  Trials  668.  H. 

If  the  Array  be  quafhed,  becaufe  made,  by 
the  Sheriff's  Minifter,  who  was  aiding  and  of 
Counfel  with  one  of  the  Parties,  yet  the  Wric 
fhall  not  be  directed  to  the  Coroners,  but  to  the 
Sheriff,  commanding  him  to  make  the  Panel 
by  another  Officer  •,  as,  ita  quod  the  Under- 
sheriffs /<?  intromittat,  &c.  2  Roll.  Trial,  669. 
pi.  12. 

Note;  The  Sheriff  may  appoint  a  general 
Officer  in  a  Court,  and  his  Return  (hall  be 
good.     Keble  1  Part  357. 

If  the  Vales  be  quafhed  for  Affinity  in  the 
Sheriff,  but  not  the  principal  Panel,  becaufe  it 
was  made  before  the  Affinity,  yet  all  fhall  be 
awarded  to  the  Coroners,  fcil.  the  Diftringas  of 
the  principal  Panel,  and  that  they  return  a  new 
Tales  ;  for  there  (hall  be  but  one  Officer  •,  if 
the  Array  be  quafhed,  becaufe  made  but  by 
one  of  the  Coroners,  or  for  Affinity  in  one,  &c. 
yet  the  Procefs  (hall  dill  go  to  the  Coroners, 
ita  quod  the  faid  Coroner  ne  fe  intromittat. 
2  Roll.  Trial,  669.  pi.  17,  £s?  670.  K.  pi.  2. 

If  Default  be  in   the  Sheriff  and  Coroners,  To  whom 

the  Court  may  chufe  two  EJlifors  {a)  •,  and  if  the  Procefs  fhall 

Parties  can  fay  nothing  againft  them,  they  (hall  be  dire&ed 

make  the  Panel.     Ibid.  670.  L.  pi.  1 .  f°r  5^  "} 

d  1       t>»/2    •  n.   11  ,      j.      n     1         the  Sheriff  and 

But    the  Dijtringas   (hall  not   be  directed  to  Coroners. 

EJlifors,  for  the  Court  cannot  make  Officers  to 

diltrain  the  King's  Liege  People,  buc  the  King  2  Roll.  Trial, 

may.     8  H.  6.  12.  Dubilatur.  670.  L.  2. 

(a)  EJIijors  are  Perfons  appointed  by  a  Court  of  Law, 
to  whom  a  Writ  of  Venire  facias  is  directed  to  impanel  a 
Jury,  on  Challenge  to  the  sheriff  and  Coroners  ;  to  return 
the  Writ  in  their  own  Names,  with  a  Panel  of  the  Juror* 
Names.     15  Ed.  4.  24.  pi.  4. 

E  2  Procefs 
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Procefs  may  be  directed  to  the  Juftices  of 
Affife,  by  Affent  of  Parties,  not  without. 

When  a  Panel  is  made  by  the  EJliforsy  they 
(hall   afterwards   ferve  all   Procefs    that    comes 
upon  this,  as  the  Sheriff  fhould.      15  Ed.  4.  24. 
18  Ed.  4.  3,  8.     Roll.  Tit.  Trial  670.     For  it 
may  be  the  Sheriff  will  diftrain  only  thofe  who 
are  his  Friends  and  be  partial. 
1  left.  158.         When  the  Procefs  is  once   awarded   to  the 
Venire  facias    Coroners,  for  a  Default  in  the  Sheriff,  if  there 
once  direaed  ^  a  new  Sheriff  made  afterwards,  who  is  in- 
ner ftaUnot   different,  Yet  tne  Procefs  fhall  not  revert,  but 
be  to  the  She  continue  to  the  Coroners  pendant  le  Plea.   14  H. 
iiffafterwards.  7.  3 1.  Bro.  Tit.  Ventre  facias  17.     So  the  En- 
try  is,  It  a   quod  Vicecomes  fe   non   intromittat. 
18  E.  4.  3.     8  H.  6.  12.     And  though  a  new 
Sheriff  comes  in  before  it  be  returned,    yet  the 
Coroners  fhall  proceed  to  rhe  Execution  of  it. 
Sheriff  fhall  And  therefore,  where  the  Sheriff  ought  not 

not  return  the  to    return    the  Venire,    he  cannot  return    the 
'Tales,  where    <?ale5t     por  in  Error  in  the  Exchequer-Chamber y 

^VmlrTfldas^  °f  *  Judgment  in  the  ^een's  Bench*    the  Err0r 

affigned  was  becaufe  the  Venire  facias  was  a- 
warded  to  the  Coroners,  for  Confanguinity  in 
the  Sheriff-,  and  it  was  returned  by  Coroners,  and 
afterwards  the  Tales  was  awarded,  and  it  was 
returned  by  the  Sheriff,  and  it  was  tried,  and  a 
Verdict  given,  and  Judgment.  And  for  this 
Caufe  held  to  be  erroneous,  and  not  aided  by 
the  Statute  of  32  H.  8.  or  18  Eliz.  Where- 
fore the  Judgment  was  reverfed.  Cro.  EL  574. 
Bro.  Tit.  Oclo  Tales,  9. 

I  will  inftance  one  Cafe  more  in  the  fame 
Reports,  jol.  586.  becaufe  it  is  very  full  in  the 
Point.  After  Iffue  in  Trefpafs,  the  Plaintiff 
for  his  Expedition  furmifed,  that  he  was  Ser- 
vant to  the  Sheriff,  which  being  confeffed  by 
1  the 
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the  Defendant,  the  Procefs  was  awarded  to  the 
Coroners  •,  and  after  Verdict  it  was  moved   in 
Arreft  of  Judgment,  that  the  Tales  de  circum-  Where  the 
ftantibus   was  awarded,    and    returned   by  the Coroner  re- 
Sheriff,  which  was  held  by  the  whole  Court  to  ^J%*£» 
be  good  Caufe  for  (laying  the  Judgment;  for  ought  t0  re'_ 
it  is  a  Mif- trial   not  aided  by  any  of  the  Sta-  turn  tWTaUs. 
tutes ;  for  Procefs  being  once  awarded   to  the 
Coroners,  the  Sheriff  afterwards  is  not  the  Offi- 
cer to  return  the  Jury,  no  more  than  any  other 
Man  ;  and  Procefs  ought  always  to  be  returned 
by  him,  who  is  an  Officer  by  Law  to  return  it ; 
otherwife   it  is   merely   void.     But  afterwards, 
upon  View  of  the  Record,  ic  appeared  that  the 
Tales  was  returned  by  the  Coroners,  and   their 
Names  annexed  thereto  ;  wherefore  it  was  with- 
out further  Queftion.     But  the  Court  faid,  If  No  Name  to 
their  Names  had  not  been  annexed  to  the  Tales  9  thc  Return- 
yet  it  had  been  well  enough  •,   for   they  be  an- 
nexed  to  the  firft  Panel,    and  it   (hall  be   in- 
tended that  the   right  Officer  returned  it-,   and 
the  ufual  Courfe  is,  That  to  fuch  Tales  there  is 
not  any  Officer's  Name  fubfcribed,  and   yet  ic 
is  good  enough  ;  for  it  is  not  within  the  Statute 
of  Tork,    which   appoints,  That  the  Name  of 
the  Sheriff  Qiould  be  fubfcribed  ;  but  it  was  mo- 
ved that  the  Record  of  the  Poftea  is,  That  the 
Tales  were  returned   by   the  Sheriff ;    but   the 
Court  held,  That  it  was  amendable,  and  it  was 
done  accordingly,  and   the  Plaintiff  had  Judg- 
ment. 

But  if  the  Venire  be  awarded  to  the  Coro-  Venire  facias 
ners,    for  Default   in   the   Sheriff,    and    they  to  the  Sheriff, 
do  nothing   upon    the  Writ 5    then,    upon   a  afte'  °ne  a" 
Default   difcovered  in  the  Coroner,    de  puifne  corQn«s° 
temps  u  the  Party  may  (hew  this  to  the  Court, 
and  have  a  Venire  awarded  to  the  Sheriff,  (if 
E  3  there 
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there  be  an  indifferent  one  made  in  the  mean 
Time)  or  elfe  to  Eflifors,  &  fie  e  converfo. 

In  Error  of  a  Judgment  in  Chefier^  the  Par- 
ties being  at  Iffue,  a  Venire  was  awarded  to  the 
Sheriff,  and  at  the  Day  of  the  Return,  it  was 
entred  Quod  Vicecomes  non  mifit  breve.  And 
then  the  Plaintiff  prayed  a  Venire  facias  to  the 
Coroners,  for  Cozenage  betwixt  him  and  the 
Sheriff,  which  was  awarded  accordingly  ;  and 
at  the  Day  of  Trial  the  Defendant  made  De- 
fault, and  there,  upon  Judgment,  Error  was 
afligned,  becaufe  that  after  the  Plaintiff  had 
admitred  the  Sheriff  to  execute  the  Writ,  he 
could  not  pray  a  Venire  facias  to  the  Coroners, 
without  fome  Caufe  de puifne  Temps ;  fed  non  al- 
locatur^ becaufe  there  was  nothing  done  upon 
the  firfl  Writ.  And  the  Defendant  having 
made  Default,  it  was  not  material.  Cro.  3. 
Part  853. 

But  the  Defendant  might  have  demurred  to 
this  Prayer;  for  if  the  Plaintiff  pray  a  Venire 
facias  to  the  Sheriff,  he  (hall  not  challenge  the 
Array,  nor  have  a  Venire  afterwards  to  the  Co- 
roners, becaufe  the  Sheriff  is  his  Coufin,  or  for 
any  other  principal  Challenge,  whereof  he 
might  by  common  Intendment  have  Conu- 
fance,  when  he  fo  prayed  the  Venire  facias  •,  for 
upon  (hewing  this  Caufe  at  firfl,  he  might 
have  prayed  Procefs  to  the  Coroners  5  but  for  a 
principal  Challenge,  of  which,  by  common  In- 
tendment, the  Plaintiff  could  not  know  at  the 
firfl,  as  that  the  Defendant  is  of  Kindred  to 
fhe  Sheriff,  &c.  he  may  afterv/ards  challenge 
the  Array  when  they  appear;  or  if  the  Sheriff 
doth  nothing  upon  the  Writ,  he  may  pray  a 
new  Venire  to  the  Coroners.     15  H,  7.  9.. 


If 
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If  the  Plaintiff  prays   a  Venire  facias  to  the  If  the  Defen- 
Coroners,  becaufe  he  is  of  Kindred  to  the  She-  dant  denies 
riff,  if  the  Defendant  will  not  confcfs  this,   but  Sugge^of  he 
denies  it,  this  fhall  be  entred,  and  the  Defen-  fhaii  have  no 
dant  fhall   not    challenge   the  Array  for    this  Benefit  of  it 
Caufe  afterwards.     Br.  Tit.  Venire  facias^  21  by  Challenge, 
and  23. 

If  a  Venire  facias  be  awarded  to  the  Coro-  By  Confent, 

ners,  where  it  ought  to  be  to  the  Sheriff,  or  &e  renin  fa- 

the  Vifne  cometh  out  of  a  wrong  Place,  yet  \fZas!PR/  be 

,      J         (r    r4  .  1    r  irr»       directed  to  a 

it  be  ex  ajjenju  partium,  and  io  entred  or  Re-  wrong  q^. 

cord,  it  (hall  ft  and  ;  for  omnis  confenfus  tollit  er-  cer. 

rorem.     1   Inft.  126.  lib.  5.  36.     But   if  it  be 

directed  to  the  Coroners,   where  it  ought  to  be  Mif-trial 

to  the  Sheriff,  without  fuch  Confent  of  Parties,  without  fuch 

this   is  an  inefficient  Trial,  not  remedied  by  Confent. 

any  Statute,  except  it   be  upon   an  inefficient 

Suggeftion,    and   then   the  Statute  of  21  Jac. 

c.  13.  helps  it. 

Upon  Suggeftion  that  the  Plaintiff  and  the  „  .        . 
Sheriff,  and   one  of   the  Coroners  are  of  Kin-  t0  fomeof*' 
dred    to  the  Plaintiff  or   Defendant,    or   upon  the  Coroners, 
any  other  Suggeftion  which  contains  a  principal 
Challenge,  the  Venire  facias  may  be  directed  to 
other  Coroners.     Dyer  367. 

Error  of  a  Judgment  in  Northampton,  be-  Bailiffs, 
caufe  in  Northampton,  the  Court  being  held  be-  - 
fore  the  Mayor  and  two  Bailiffs,  the  Venire  fa- 
cias upon  the  Iffue  was  awarded  to  the  two 
Bailiffs  to  return  a  Jury,  before  the  Mayor  and 
Bailiffs,  fecundum  confuetudinem,  which  being  re- 
turned, and  Judgment  given,  the  Error  af- 
figned  was,  becaufe  the  Bailiffs  being  Judges  of 
the  Court,  could  not  alio  be  Officers  to  whom 
Procefs  fhould  be  directed,  there  being  no  Cu- 
flom  that  can  maintain  any  to  be  both  Officer 
and  Judge.  But  all  the  Court  (abfente  Hyde) 
E  4  conceived 
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conceived  it  might  be  good  by  Cuftom,  and  that 
it  is  not  any  Error  •,  for  the  Judges  be  not  the 
Bailiffs  only,  but  the  Mayor  and  Bailiffs  ;  and 
it  is  a  common  Courfe  in  many  of  the  ancient 
Corporaions,  where  the  Bailiffs  are  Judges,  or 
the  Mayor  and  they  be  Judges  •,  yet  in  refpecl: 
pf  executing  Procefs,  they  be  Officers  alfo  ;  and 
one  may  be  Judge  and  Officer  diver/is  refpeffi bus  ; 
as  in  Reeliffeifin,  the  Sheriff  is  Judge  and  Offi- 
cer:  Whereupon  Judgment  was  affirmed.  Cro> 
I   Part  138. 

In  Trefpafs  and  Affauk  laid  in  the  Count, 
to  be  at  the  Palace  of  Wejlminfter,  it  was  ad- 
judged, That  the  Venire  facias  fhall  iffue  at 
Garden  del  Palace \  and  not  to  the  Sheriff  of 
Middlefex.     Bro.  Tit.  Ven.  fac.  31. 

In  Trefpafs  againft  two,  if  one  plead,  and 
two  Iffues  are  joined  upon  his  Plea,  and  two 
other  Iffues  are  alfo  joined,  and  the  Court  a- 
ward  a  Venire  ad  triandum  tarn  exitum  ilium 
quam  pradittum  alium  exitum  inter  the  Plaintiff 
and  the  other  Defendant,  &c.  this  is  a  good  A- 
ward,  although  there  be  feveral  Iffues  betwixt 
the  Plaintiff  and  both  Defendants,  becaufe  that 
this  Word  Exitus  may  be  for  all,  reddendo  fin- 
gula  fingulis.     Uob.  9 1 . 

If  an  Inqueft  remain  for  Default  of  Rapcrs^ 
and  a  Decern  Tales  is  awarded,  and  the  Defen- 
dant faith  for  his  Deliverance,  That  he  is  Lord 
of  the  Rape,  where,  &c.  and  that  all  there  are 
within  his  Diftrefs,  and  prays  a  Writ  to  the 
next  Hundred ;  the  Court  may  try  this  by 
Triors,  prefently,  without  a  Return  of  the  She- 
riff; and  if  it  be  true,  may  award  to  the  next 
Hundred  \  othervvife,  if  it  be  falfe.  3  H. 
6.  39* 


Rw 
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Rex  verfus  Reed :    Upon  an  Information  of  Vana'lce  be- 
Perjury  at  the  Common  Law,  one  of  the  Ju-  J^and Di-~ 
rors  was  named  J.  S.  in  the  Venire,  and  J.  S.y?™^,  and 
junior  in   the  Diftringas,    and  yet  held  to  be  yet  good, 
good.     1  Sid.  66. 

In  an  Action  on  the  Cafe  for  Deceit ;  or,  in  Wherethe 
an  Action  on  the  Cafe  for  an  Efcape  ;  the  Court  no^atolh 
will   not   change   the  Venue  from   the  County  Venue. 
where  the  Plaintiff  hath  fuppofed  the  Fact  to 
be  done.     1  Sid.  87. 

Tubbe  verfus  Whiteworth  :    In  an  Action  on  f****  from  a 
the  Cafe,  it  was  moved  in  Arreft  of  Judgment,  Place  c°n- 
That   the  Venire  facias  was  of  Taunton- Dean,  ^\\^YC' 
and  therefore  no  good  Trial,  for  Taunton-Dean 
was  a  large  Country,  confiding  of  feveral  Vills  ; 
but    the  Court  held  it  to  be  good   after  Ver- 
dict:, and  that  it  fhould  be  intended  the  Vill, 
and    not    all   the   Country    of  Taunton-Dean. 
1  Sid.  88. 

In  Kighly  verfus  Bulky,    it    was   held,  That  Mthe  Iflbe  be 
where  the  Iffue  was   local,    the  Venire  could  local» BOt  to 
not  be  changed  by   the  Confent  of  the  Parties.  ^feSF*  by 
1  Sid.  339. 

Swaine's  Cafe:    If  there  be  two  Caufes  of 
Action  in  the  Declaration,  one  in  one  County, 
and  the  other  in  another  County  ;  and  Affidavit  Caufe  of  Adli- 
of  the  Caufe  of  Action  (if  any)  in  one  of  them,  on  in  two 
yet  that   mail  not  exclude  the  Plaintiff  of  his  ^l^mly 
Election  ;    as    in  Trover,  if  the  Defendant  be-  chufe  either, 
comes  poffeffed   in  Kent,    and  he   brings  the 
Goods  and  fells  them  in  London,  and  the  Plain- 
tiff brings  his  Action  in  London  •,    there,  upon 
the  common  Affidavit,  the  Venire  fhall  not  be 
removed  from  London  ;    and  in   the  principal 
Cafe  now  moved  in  Ajjumpfit,  the  Promife  was 
agreed  to  be  in  Dorchejler,  and  the  Breach  in 
fyUddlefex  5    and  the  Plaintiff  declared  in  Mid- 

dlefex, 


^3  Of  the  Venire  Facias,  and  to     Ch.  3. 

dlefex,  and  the  Court  upon  Affidavit  would  not 
change  the  Venue  to  Dorchefter.     1  67 J.  405. 
Venue twice  Ring  vevius  Atkins :    Aftion  fur  Affumpfit  was 

changed.  brought  in  London,  and  upon  the  common  /^?- 
d<zi>/7,  the  Venire  was  changed  to  Hampfhire ; 
and  although  it  was  changed,  the  Plaintiff  in 
another  Term  made  Affidavit,  Thai  his  Caufe 
of  A6lion  arofe  in  Northampton/hire,  and  upon 
a  Rule,  that  he  would  not  give  in  Evidence  any 
Matter  out  of  Northampton/hire,  it  was  laid 
there,  notwithstanding  he  had  firft  laid  it  in 
London.      1  Si d.  442. 

Where  there  are  two  Sheriffs,  and  one  chal- 
lenged, the  Ventre  fhall  be  directed  to  the  other 
Sheriff,  and  not  to  the  Coroners.     Shower  329. 
Comberb.  191.      1  Salk.  1 44.     Cartbew  2 1 4. 
One  Sheriff  If  any  Plaintiff,  or  Demandant,  being  at  If- 

aotindiffe-  fue,  fhall  bring  to  the  Sheriff  any  Writ  of  Ha- 
rent,  Venue,  to  beas  Corporator  Distringas,  with  a  Nifi  prius 
bedireftedto  Tp;^  jn  orcjer  t0  try  fucn  jp;ue  at  tne  Aftzes, 
the  other.  rf  ^  pjajntjffor  Demandant  mail  not  pro- 

to  iffue,  where  Cee'd  to  Trial  at  the  firft  AfTizes  after  the  Tcfte 
the  Parties  do  of  fuch  Habeas  Corpora,  &c.  In  all  fuch  Cafes, 
not  proceed  to  0rher  than  where  Views  ol  Jurors  fhall  be  di- 
JA*MV*s  re6led'  the  Plain'i(T  or  Demandant,  when  he 
after  the  Tcfte  ma^  think  fit  to  try  the  faid  Iffue  at  any  o  her 
of  the  Habeas  AfTizes,  fhall  fue  forth  a  new  Writ  of  Venire^ 
Corporaox  Di-  whereupon  the  Plaintiff  or  Demandant  may  pro- 
jinrtgas*  ceec]  to  Trial  *,  and  fo  to  ties  quo  ties,  as  the  Cafe 

fhall  require  :  So  alfo  where  the  Tenant  or  De- 
fendant fhall  bring  the  Caufe  to  Trial  by  Pro- 
vifo.   j'&  8  fV.  3.  cap.  32. 

By  Stat.  3  G.  1.  c.  15.  feci.  8.  It  is  ena&ed, 
e  That  if  any  High  Sheriff  of  any  County  of 
1  England  or  Wales,  fhall  happen  to  die  before 
1  the  Expiration  or  Determination  of  his  Year, 
*  or  before  he  be  lawfully  fuperfeded,  in  fuch 

*  Cafe 
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*  Cafe  the  U.nder-Sheriff,  or  Deputy  Sheriff  by 
1  him  appoinred,  fhall  neverchelefs  continue  in 

*  his  Office,  and  (hall  execute  the  fame,  and  all 

*  Things  belonging  thereto,  in  the  Name  of 
c  the  faid  deceafed  Sheriff,  until  another  Sheriff 
c  be  appointed  for  the  faid  County,  and  fworn 

*  in  the  Manner  as  is  herein  after  directed. 
c  And  the  faid  Under-Sheriff  or  Deputy-She- 

*  riff  fhall  be  anfwerable  for  the  Execution  of 
'  the  faid  Office  in  all  Things,  and  to  all  Re- 

*  fpects,  Intents  and  Purpofes  whatfoever,  du- 

1  ring  fuch  Interval,  as  the  High  Sheriff  fo  de- 

*  ceafed  would  by  Law  have  been,  if  he  had 
c  been  living;  and  the  Security  given  to  the 
c  High  Sheriff  fo  deceafed,  by  the  faid  Under 
'  Sheriff  and  his  Pledges,  fhall  fland,  remain, 

*  and  be  a  Security  to  the  King,  his  Heirs 
c  and  Succeffors,  and  to  all  Perfons  whatfo- 
c  ever,  for  fuch  Under  Sheriff's  due  Perform- 

*  ance  of  his  Office  during  fuch  Interval.' 

Note ;  Since  the  Jury  Acl:  3  Geo.  2. 
c.  25.  the  Venire  facias  muft  be  de  corpore 
comitatus    in    Actions    upon     penal   Statutes. 

2  Sir.  1085. 


CHAP. 
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CHAP.     IV. 

What  Faults  in  the  Venire  Facias  Jhall 
vitiate  the  Trial,  what  not.  When  a 
Venire  Facias  de  novo  foall  be  award* 
ed;  when  fever al  Venire  Facias's.  When 
the  Venire  Facias  pall  be  betwixt  the 
Party  and  a  Stranger  to  the  IJJite  \ 
who  may  have  Venire  Facias  by  Provifo, 
and  when. 

Venire  facias,   \XT  ^  have  now  (hewed  you  to  what  Offi- 
why  the  Writ   VV     cer  the  Venire  facias  (hall  be  direfled  ; 
fo  called.         the   next  Step   in  the  Writ    is  Pr<ecipimus  tibi 
quod  Venire  facias  :    Which  Words  Venire  fa- 
cias  are  the  mod  effedlual  Words  in  the  Writ, 
and  therefore  they  give  the  Denomination  to 
the  whole  Writ:    And  here  Opportunity  is  of- 
fered us  to  fpeak  fomething  of  a  Venire  facias 
in  general.     I  am  not  ignorant  how  our  Books 
fwarm  with  Cafes,    which  arife  from    the  Be- 
fe£ts  in   this  Procefs,    and  how  that  Verdi&s 
have  been  fet  afide,  Judgments  flayed  and  re- 
verfed,    for   want  of   fufficient  Returns,    Mif- 
awarding,  Difagreement  with    the  Rolls,  Dif- 
continuance,    and    many  other   Faults  in  this 
Statute  of        Writ.     But  the  Statutes  of  Jeofails  (efpecially 
Jeofail,         the  Statute  21  Jac.  1.  cap.  13.)  have  pardoned 
zijac.  1.13.  (as  1  mav  f0  fay)  tnefe  Enormities:    As,  "The 
Awarding  his  Writ,  Hab.  Corpora,  or  Diftrin- 
gas,  to  a  wrong  Officer,  upon  any  infufficient  Sug- 
geftion,  or  by  Reafon   the  Vifne  is  in  fome  Part 
mifawarded,  or  fued  out  of  more  Places  or  fewer 
Places  than  it  ought  to  be,  fo  as  fome  Place  be 

right 


I 
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right  named :  $he  Mi/naming  of  any  of  the  Jury, 
either  in  Surname,  or  Addition  in  any  of  the  faid 
Writs,  or  in  any  Return  thereupon,  fo  that  upon 
Examination  it  be  proved  to  be  the  fame  Man  that 
was  meant  to  be  returned -,  or  if  no  Return  be  upon 
any  of  the  faid  Writs,  fo  as  a  Panel  of  the  Names 
of  the  Jurors  be  returned,  or  annexed  to  the  faid 
Writ  \  or  if  the  Sheriff  or  Officer's  Name,  having 
the  Return  thereof,  is  not  fet  to  the  Return  of  any 
fuch  Writ,  fo  as  upon  Examination  it  be  proved 
that  the  faid  Wfii  was  returned  by  the  Sheriff  or 
Under  Sheriff,  or  fuch  other  Officer :  In  all  thefe 
Cafes  the  Judgment  fhall  not  be  flayed  nor  re- 
verfed  for  thefe  Defects. 

But  this  Act  doth  not  extend  to  any  Writ, 
Declaration,  or  Suit  of  Appeal  of  Felony  or 
Murder,  nor  to  any  Indictment  or  Prefentment 
of  Felony  or  Murder,  or  Treafon  ;  nor  to  any 
Procefs  upon  any  of  them  •,  nor  to  any  Writ, 
Bill,  Action,  or  Information  upon  any  popular 
or  penal  Statute  ;  wherefore,  fince  Informations 
and  popular  Actions  are  grown  fo  frequent,  the 
Attorn ies,  &c.  herein  had  bed  beware  of  thefe 
Jeofails, 

By  this  Statute  many  Defects  are  remedied,  Popular  Afti- 
which   are   not  by  the  Statutes  of  32  H.   8.  on,  &v. 
cap.  20.  and  18  Eliz.  cap.  14.  yet  all  are  not; 
for  this  Act  only  helps  the  Mifnaming  of  a  Ju- 
ror in  Surname,  or  Addition,  and  faith  nothing 
of  his  Chriftian  Name  :    Wherefore  I  conceive 
the  Law  in  Codwell's  Cafe,  in  the  fifth  Report,  chriftian 
as  it  was  then  •,    which  is,  that  if  a  Juror  be  Name  mifta- 
mifnamed  in  his  Chriftian  Name  on  the  Venire,  ken  in  the 
though  he  be  named  right  in  the  Dislringas  f tnire /aaas> 
and  Poftea,  yet  this  is  ill,  and  not  amendable ;  l  cur 
and   with   this  agrees  Goddard's  Cafe,  Cro.  2 
Part  458. 

And 
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Chriftian  And  fince  the  Court  (Cro.  Car.  fol.   203.) 

Name  right    doubted  thereof,  I  may  well  put  the  Queftion  ; 
^facias  and*   ^  a  Juror  ^e  xignt  named  upon  the  Venire,  and 
wrong  in  the   mifnamed  in  his  Chriftian  Name  in  the  Diftrin- 
Dijlringas.     gas,  &c.  whether  this  is  amendable,  or  not  ? 
Without  Difpute  it  is  not  by   the  Statute  of 
21  Jac.   for  that  only  helps  the  Surname.     But 
with  Reverence  to  the  Court's  Doubt,  I  con- 
ceive clearly,  it   is    holpen   by    the  Statutes  of 
32  H.  8.  and  18  Eliz.  as  a  Difcontinuance  of 
Procefs ;  and  I  may  with  the  more  Confidence 
believe  it,  becaufe  in  Codwellh  Cafe  aforefaid, 
where,  in  the  Panel  of  the  Venire,  a  Juror  was 
named  Palus  Cheale,  and  in  the  Distringas,  &c. 
he  was  right  named  Paulus  Cheale  -,  and  fo,  be- 
caufe he  was  mifnamed  in  his  Chriftian  Name 
in  the  Ventre,  Judgment  was  arretted.     But  it 
is  there  adjudged,  That  if  he  had   been   well 
named  upon  the  Venire,  and  mifnamed  on  the 
Diftringas  or  Poftea,  then  upon  Examination  it 
(hould  be  amended.     But  the  Countefs  of  Rut- 
land's Cafe,  Lib.  5.  42.  is  exprefs  in   the  Point, 
and  fo  is  Cro.  Eliz.  860.    Rol.  196.  tfeppet  in 
the   Venire,    and  Tipper  in    the  Diftringas,    a- 
mended.     And  fo  if  the  Miftake  be  in  the  Pa- 
nel Jurata,    the  Sheriff  mayv  come   into  Court 
and  amend  it.     And  fo  if  Samuel  be  in  the  Ve- 
nire and  Diftringas,  and  Daniel  in   the  Nomina 
Juratorum,    upon  Examination,    this   may    be 
amended.     And  To  if  the  Name  be  right  in  the 
Venire,  and  miftaken  in  the  Chriftian  Name  in 
the  Diftringas  or  Poftea,  it  is  amendable.     Rol. 
197.     And  fo  if  he  be  de  A*  in  the  Venire  and 
Diftringas,  and  de  B.  in  the  Nomina  Jurat  or  um, 
this  is  amendable. 

And  it  is  to  be  known,  that  in  moft  Cafes 
where  the  Venire  facias,  Habeas  Corpora,    or 

Diftringas 
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Diftringas  be  defective,  they  are  to  be  amend- 
ed ;  but  if  the  Malady  be  fo  fatal  in  the  Venire, 
that  ic  caufes  a  Mif-trial,  (as  in  theMiftake  of 
a  Juror's  Chriftian  Name,    or  where  a  Juror 
not  returned,  is  fworn,  &c.)  then  the  Verdict  is  Venire  facia* 
to  be  fee  afide,  and  a  Venire  facias  de  novo  to  be  de  nova. 
awarded  ;  and  fo  was  it  to  be  upon  thofe  Mis- 
takes, (now  amendable  by  the  Statutes)  before 
the  making  thereof;  and  where  a  Jury  giveth  One  Jury  (hall 
a  Verdict,  which  is  accepted  and  recorded  by  not  try  a 
the  Court,  be  the  Verdicl:  perfect:  or  imperfect,  Caufe  twice, 
the  Jurors  are  difcharged,  and  (hall  never  try 
the   fame  IfTue   again   upon  a  new  Nifi  prius. 
But  if  the  Verdicl:   be  fo  imperfect,  that  Judg- 
ment cannot  be  given  upon  it,  then  the  Court 
(hall  award  a  Venire  facias  de  novo,  to  try  the 
IfTue    by   other   Jurors.     Lib.   8.   65.    Bulslr. 
2  Part  32. 

If  upon  an  IfTue  all  the  Matter  be  not  fully  Venire  facias 
inquired,    a   Venire  facias  de  novo  mall   ifTue.  de  ?iovq. 
18  E.  3.50. 

In  an  Audita  Querela,  If  the  Parties  go  to 
IfTue  upon  Payment,  according  to  the  Defea- 
zance  of  the  Statute,  and  this  is  found  for  the 
Plain  iff,  but  the  Jury  do  not  afTefs  Damages, 
the  Court  fhall  award  a  Venire  facias  de  novo9 
to  afTefs  Damages.  22  E.  3.  5.  Vide  hie  cap.  6. 
and  Roll.  Tit.  Trial,  593.  pi.  11. 

If  the  Record  of  the  Niji  prius  be  unum  mo* 
dum  triticiiox  niGdium,  and  rhe  Plaintiff  is  non- 
fuit  at  the  Aflize,  for  this  Miftake,  if  the  Re- 
cord in  Court  be  right,  fcil.  Modium,  this  Non- 
fuit  fhall  not  be  recorded,  but  a  Venire  facias  de 
novo  fhall  be  awarded.  So  for  any  other  Mi- 
ll ke,  as  if  the  Record  in  Court  be  in  Grays- 
I  -Z  ne,  &c.  and  the  Nifi  prius,  which  is  but 
a  Tranfcripr,    be  Graves- Inn-Lane,  &c.     For 

this 
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this  is  a  Nonfuit  upon  another  Record  than 
what  is  in  Court.  Roll,  atrial,  72 1.  />/.  5  6?  9. 
In  Battery  againft  Three,  who  plead  three 
feveral  Pleas,  and  upon  the  Writ  of  Niji  prius9 
two  Iffues  are  found  for  the  Plaintiff,  and  Da- 
mages affeffed  ;  but  nothing  is  found  for  the 
third  Iffue  •,  this  is  a  Mif- trial,  and  a  Venire 
facias  de  novo  fhall  iffue.     Ibid.  722.  pi.  13. 

Detinue.  ^n  Detinue,  if  the  Jury  find  Damages  and 

Cofts,  but  no  Value,  as  they  ought,  this  fhall 
not  be  fupplied  by  a  Writ  of  Inquiry  of  Da- 
mages, but  a  Venire  facias  de  novo  fhall  be 
granted.  And  fo  of  other  Defects  in  finding 
the  full  Iffue.     lbid.pl  15. 

Venire  facias        In  a  Quare  Impedit,    if  the  Iffue  be  found 

de  novo.  for  the  Plaintiff,  but  by  Negligence  the  Jury 
do  not  inquire  of  the  four  Points,  fell,  de  pleni- 
tudine,  ex  cujus  Rrafentatione,  ft  tempus  femeftre 
tranfierit,  and  the  Value  of  the  Church  per 
Annum  -,  this  fhall  be  fupplied  by  a  Writ  of  In* 
quiry,  without  a  Venire  facias  de  novo,  becaufe 
the  Court  ex  Officio  ought  to  have  charged  the 
Jury  with  the  four  Poinrs  of  Inquiry  ;  and  if 
the  Jury  had  found  them,  no  Attaint  lay ;  for 
as  to  this,  they  were  but  as  an  Inqueft  of  Of- 
fice.   Ibid.  pi.  16.     10  Coke  118.    Dyer  135. 

Annuity.  In  a  Writ  of  Annuity,  if  the  Iffue  be  found 

for  the  Plaintiff,  but  the  Jury  do  not  affefs  Da- 
mages or  Cofts,  this  fhall  not  be  fupplied  by  a 
Writ  of  Inquiry,  but  a.  Venire  facias  de  novo 
fhall  be  granted.    Roll.  'Trial,  722.  pi.  17. 

Eje&ment.  In  Ejectment  againft  Baron  and  Feme,   and 

the  Jury  find  the  Wife  Not  guilty,  and  find  a 
Special  Verdict  as  to  the  Hufband,  which  fpe- 
cial  Verdict  is  afterwards  adjudged  inefficient 
by  the  Court,  a  Venire  facias  de  novo  fhall  be 
granted  for  both,  as  well  the  Wife  as  the  Huf- 
band, 
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band,  and  the  Wife  may  be  found  guilty,  be- 
caufe  the  Record  and  Ilfue  is  intire,  and  the 
Verdict  is  inefficient  and  void  in  tout.  Ibid, 
pi.  18. 

So  if  there  be  feveral  Iffues,    and  the  Jury  imperfe& 
find  fome  well  and  dire&ly,  and  in  others  fpe-  Vcrdift. 
cial  Verdicls,  which  are  imperfect,  a  Venire  fa- 
cias  de  novo  (hall  be  granted  for  all,  and  the 
Jury  may  find  contrary  to  their  firft  finding. 
lbid.pl.  19. 

In  Trefpafs  of  Affault  and- Battery,  and  ta- 
king away  of  Grain  5  and  the  Defendant,  as  to 
theBattery,  juftifies  in  Defence  of  his  Grain  5 
upon  which  the  Plaintiff  demurs  ;  and  as  to 
the  Grain  he  pleads  Not  guilty,  which  is  found 
for  the  Plaintiff,  and  the  Jury  do  not  tax  Da- 
mages for  the  Battery  depending  in  Demurrer 
as  they  ought;  in  this  Cafe,  if  the  Demurrer 
be  afterwards  adjudged  for  the  Plaintiff,  yet 
the  Damages  for  this  cannot  be  afterwards  fup- 
plied  and  taxed  by  a  Writ  of  Inquiry  of  Da- 
mages, but  a  Venire  facias  de  novo  (hall  iffue  to 
Trial,  becaufe  all  is  comprifed  in  the  Original. 
Vide  apres,  cap.  13.  and  devant,  cap.  2.  Ibid, 
pi.  20. 

Who  (hall  grant  it? 

In  a  Scire  facias  upon  a  Recognizance  in 
Chancery,  if  the  Parties  be  at  Iffue,  upon  which 
the  Record  is  commanded  into  B.  R.  and  there 
it  appears  that  the  Venire  facias  is  not  well 
awarded,  the  Venire  facias  de  novo  (hall  be  a- 
warded  in  the  King's  Bench,  and  not  in  the 
Chancery.     Roll.  Tit.  Trial,  723. 

In  Yelverton's  Reports,  fol.  64.  The  Cafe  is,  ^     r 
That  a  Venire  facias  was  made  Vicecomiti,  leav-  the  bounty  * 
ing  out  Salop,  for  which  there  was  a  Blank  left  left  out  in  a 
in  the  Writ,     But  r  ever  a  it    was  returned  by  Venire  f*ciauy 
the  Sheriff  of  Salop.     In  Arreft  of  Judgment  ic 

Vol.  I.  F  was 
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was  alledged,  That  the  Venire  facias  was  vinous 
for  this  Caufe ;  but  Gavody  faid  it  fhould  be  a- 
mended  *,  and  by  Fenner  and  Williams,  it  is  as 
no  Writ,  becaufe  it  is  not  directed  to  any  Offi- 
cer. And  hen  it  is  aided  by  the  S:atute  of  Jeo- 
fails \  for  it  might  rather  be  called  a  Blank  than 
a  Writ,  becaufe  it  was  directed  to  no  Officer. 
If  there  be  no  Return  of  the  Sheriff  indorfed 
upon  the  Venire  facias,  it  was  held  not  amend- 
able. 25  Fliz.  Lib.  5.  41.  Oiherwife  of  the 
Di/lringas,  if  that  be  Album  breve,  and  no  Re- 
turn, if  the  Venire  facias  be  right.  Roll.  A- 
mendment,  204.  pi.  2,  3. 
Several  Venire      In  Cafes  where  there  are  feveral  Defendants, 


facias*  s. 


One  Venire 
facias  in  feve- 
ral J  flues. 
Vide  Roll. 
77/.  Trial, 
596,  620, 
667. 
Hob.  88,  51. 


who  plead  feveral  Pleas,  the  Plaintiff  may  chufe 
either  to  have  one  Venire  facias  for  all,  or  feve- 
ral for  every  one  of  the  Defendants ;  but  (if  you 
will  be  ruled  by  Standford)  the  fureft  Way  is  to 
have  a  Venire  facias  againft  every  one,  and  then 
one  cannot  have  Benefit  of  the  other's  Chal- 
lenge; neither  fhall  the  Death  of  one  abate  the 
Venire  facias  againft  the  other,  (this  he  fpeaks 
of  in  Appeals)  •,  but  if  the  Court  once  award  a 
joint  Venire  facias,  you  cannot  have  feveral  Ve- 
nire's afterwards,  though  there  be  nothing  done 
upon  the  firft-,  excepc  it  be  upon  Matter  de 
puifne  Temps,  as  the  Death  of  one  of  the  Defen- 
dants, &c.  Lib.  8.  66.  Lib.  11.  5,  6.  Slaundf. 
155.  Bro.  Tit.  Venire  facias  2.  35. 

But  now  it  is  the  ufual  Courfe  to  have  but 
one  Venire  facias  upon  feveral  Iffues,  though 
againft  feveral  Defendants.  Cro.  3  Part  866. 
Hob.  16,  64.  And  fo  ufual,  that  the  Court  de- 
clared, Cro.  2  Part  550.  That  there  never 
fhall  be  feveral  Venire  facias's  to  try  feveral  If- 
fues in  one  County  •,  for  what  need  the  Plaintiff 
trouble  himfcif  and  the  Country  with  feveral, 

when 
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when  one  Jury  will  ferve  his  Turn  ;  Et  fruftrd 
fit  per  plura  quod  fieri  pot  eft  per  pauciora.  Buc 
otherwife  if  it  be  in  two  Counties.  Cro. 
3  Part  866. 

If  A.  B.  C.  and  D.  be  indidted  for  one  Fe- 
lony or  Murder  before  any  Juftices,  they  may 
iffue  one  Venire  or  feveral. 

If  the  Sheriff  and  another  be  joint  Obligors 
in  a  Bond,  and  one  pleads  non  eft  fatlum,  and 
the  other  Conditions  performed,  and  Procefs  is 
awarded  to  the  Coroners,  and  the  Iffues  tried  by 
one  Venire \  yet  this  is  good. 

There  is  a  great  Difference  between  a  feveral 
and  a  joint  PJea,  for  where  many  join,  there 
goes  but  one  Venire  ;  but  where  they  fever  then 
there  (hall  be  feveral  Venires  ;  or  if  there  be  buc 
one,  it  mud  be  fpecial,  and  mentioned  to  be 
for  the  Trial  of  feveral  Iffues.    Vin.  Trial,  300. 

After  Iffue  joined  by  two  Defendants,  if  one  Venire  facial 
of  them  die,  and  then  a  Venire  facias  is  awarded  between  the 
betwixt  the  Plaintiff  and  both  the  Defendants,  Plaintiff  and 
and  fo  in  the  Habeas  Corpora  and  Diftringas,  yet  ^°tgDc^er 
this  fhall  not  vitiate  the  Venire  facias,  &c.  to  oneisdead. 
make  Error  •,    becaufe,  though  one  of  the  De- 
fendants be  dead,  yet  the  other  being  alive,  ic 
is  fufficienr.     And  there  needs   be  no  Surmife 
in  Judicial  Writs,  that  one  of  the  Defendants  is  No  Surmife 
dead  •,    it  is  Time  enough  to  (hew   it  to  the  in  Judicial 
Court  at  the  Day  in  Bank.    Cro.  1  Part  4,  26.  Writs  of 
But  if  there  be  two  Defendants,  and  the  W^^?0?6 
facias  be  but  againft  one  of  them,  ic  is  Error. 
7  H.  4.  13.  and  Bro.  Tit.  Ven.  fac.   1 1  Cro. 
1  Part  426. 

If  the  Venire  facias  bears  Date  before  the  yenire  facias 
Attion  brought,  or  varies  from  the  Roll,  yet  dated  before 
jr.  is  aided  by  the  Statutes  of  Jeofails.  Cro.  1  the  Aftion 
Part  2$)  90,  91,  203,  204.     Mifconiinuancc cr^0^^- 
F  2  Bifi 


Venire  facias  t 

Mif-ciial. 
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T>if continuance^  or  Mifconveying  of  Procefs,  is 
aided  by  32  H.  8.  30.  The  Want  of  any  Writ 
original  or  judicial^  Defaults  in  their  Form,  and 
inefficient  Returns  thereupon^  are  aided  by  18 
Eliz.  14.  Cro.  3  Part  259.  But  you  muft  have 
a  Care  the  Venire  facias  be  not  faulty  in  any 
Parties  Names  other  Matters  of  Subftance  *,  for  if  the  Parties 
1  Names  be  miltaken,  or  the  Iffue,  as  if  the  If- 
fue  be  ne  unaue  Executor ',  and  the  Venire  facias 
be  inplacito  debiti,  &c.  this  is  a  Mif-trial.   Cro. 

2  Part  528.  So  it  is  if  the  Venire  facias  be  in 
placito  iranfgrejp.cnisi  where  the  Action  is  in 
placito  tranfgrej/ionis  &  ejeclionis  firm*.  This 
Mifawarding  of  Procefs  is  not  aided  by  any  of 
the  Statutes;  and  better  it  were  that  there  had 

No  Vcxhefa-  been  no  Venire  facias  at  all  in  fuch  a  Cafe,  for 
o^holpen.     then  the  Statutes  would  have  holpen  it.     Cro. 

3  Part  622.     Stat.  18  Eliz.  14. 
If  a  Venire  facias   be  directed  to  the  Coro- 
ners, all  the  Coroners  ought  to  join  in  the  Re- 
turn, they    being  Minifters,  not  Judges ;    and' 
fo  both  the  Sheriffs  of  London  ought  to  join,  or 
elfe  the  Return  is  not  good.     Hob.  gy. 

Where  the  Writ  is  awarded  to  the  Coroners 
ex  ajjenfu  partiumy  it  is  good,  though  the  De- 
fendant might  othervvife  have  crofTed  the  Prayer. 

Where  ic  is  to  be  awarded  to  the  Coroners, 
and  where  it  is  not  a  principal  Challenge  •,  yec 
if  the  Defendant  confefs  it,  it  is  good  ;  but  if  it 
be  not  confeiTed,  the  Court  will  not  grant  it, 
for  the  Defendant  may  have  his  Challenge  if  ic 
be  favourably  made  :  But  if  the  Plaintiff  had 
laid  the  SnerifF  had  been  his  Relation,  or  any 
other  principal  Challenge,  the  Procefs  (hall  go 
to  rhe  Coroners,  for  the  Matter  came  from  the 
PiairrirT  himfelf  •,  whereas  in  the  other  Cafe,  it 
cancot  be  tried  but   by  the  Confeflion  of  the 
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Party  himfelf.  If  the  Defendant  had  fa  id,  the 
Sheriff  was  not  favourable  but  an  indifferent 
Man,  there  he  (hall  not  challenge  for  Favour 
unlefs  he  (hewed  fome  Caufe  fubfequent. 

In  Debt  the  Plaintiff  prayed  a  Venire  to  the 
Coroners,  becaufe  the  Sheriff  was  his  Mafter. 
After  Verdict  for  the  Plaintiff,  this  Matter  was 
moved  in  Arreft  of  Judgment,  as  being  no 
principal  Challenge;  but  the  Plaintiff  had  his 
Judgment,  though  he  did  not  conclude  to  the 
Favour.     Vin.  Trial \  305. 

Procefs  (hall  not  iffue  to  the  Coroners  but 
where  Default  is  in  the  Sheriff  himfelf;  and 
where  the  Writ  is  once  awarded  to  the  Coro- 
ners for  Default  in  the  Sheriff,  no  fubfequent 
Procefs  (hall  be  awarded  to  the  Sheriff,  though 
pending  the  Plea  a  new  and  indifferent  Sheriff 
be  appointed  ;  for  the  entry  is  general  quod 
vie.  fe  non  intromittat. 

In  Replevin  the  Parties  were  at  Iffue,  and 
the  Avowant  confeffed  himfelf  to  be  Sheriff, 
and  prayed  a  Venire  to  the  Coroners,  and  had 
it.     Ibid.  307. 

Upon  Confeffion  that  one  of  the  Coroners 
was  of  Affinity  to  the  Party,  the  Array  was 
quafhed,  and  new  Procefs  iffued  to  the  other 
Coroners,  ita  quod  the  Coroner  of  Kin  fe  non  in- 
tromittat.     Ibid.  308. 

Where  a  Venire  is  awarded  to  Coroners,  and 
no  Challenge  be  fuggefted  upon  the  Roll  to 
warrant  it,  this  is  Caufe  to  (lay  Judgment,  and 
not  aided  by  any  Statute  •,  nor  can  the  Court 
amend  the  Direction  of  Procefs  to  a  wrong  Of- 
ficer.    Ibid,  309. 

Note  •,  The  principal  Statutes  of  Jeofails  are 

8  H.  6.  cap.  12.  and  cap.  15.    32  H.  6.  cap.  30. 

18  Eliz.  cap.  14.     21  Jac.  cap.   13.  and  16  &? 

F  3  17  Car. 
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17  Car.  2.  8.  intitled,  An  Aft  to  prevent  Arrefts 
of  Judgments,  and  fuperfeding  Executions.  And 
the  three  firft  of  thefe  Statutes  do  not  extend  to 
Appeals,  nor  to  Pleas  of  the  Crown,  or  any 
Proceedings  upon  them,  for  thefe  are  excepted, 
nor  to  the  Amendment  of  any  Exigent,  to 
make  any  one  outlawed.  As  you  may  fee  at 
large,  Lib.  8.  162.  Blackmore's  Cafe. 

Note ;  If  the  Diftringas  be  betwixt  wrong 
Parties,  as  if  the  Parties  Names  are  miftaken, 
the  Judge  of  Affize  cannot  proceed  if  the  Mif- 
take  be  infifted  upon  •,  although  it  would  have 
been  no  Error  after  Verdict ;  held  fo  before 
Juftice  Windham,  Lent  Affixes,  1681.  And  fo 
I  have  known  it  ruled  by  other  Judges,  and  the 
Trial  refufed.     See  Littleton's  Reports  253. 

And  the  four  lad  of  the  faid  Statutes  do  nei- 
ther extend  to  them,  nor  to  Actions  or  Infor- 
mations upon  Penal  Laws,  only  in  the  laft  of 
them,  viz.  16,  lyCar.  2.  there  is  a  Limitation 
in  the  Negation  of  the  Extent,  fiil.  Other  than 
concerning  Cuffoms,  Subfedies  of  Tonnage  and 
Poundage,  to  which  it  doth  extend. 

If  the  Venire  facias  be  directed  Vicecomiti 
London  Salutem,  &V.  Pr<ecipimus  tibi,  and  not 
vcbis,  after  Verdict  this  is  amendable.  39  Eliz> 
B.  R.  Adjudged.  Roll.  Amendment,  200.pl.  31. 

And  fo  it  is,  if  after  &  habeas  ibi  hoc  breve9 
£f?  Nomina  Juratorum  be  left  out.  Ibid,  and 
204.  pi.  7. 

But  if  the  Award  of  the  Venire  facias  upon 
the  Roll  be  right,  and  the  Writ  wrong,  it  may 
be  amended  by  the  Roll,  as  the  Mifprifion  of 
the  Clerk.     Ibid.  201.  pi.  36. 

If  the  Words  Quorum  quilibet  habeat  be  left 
our,  or  duodecim,  or  qui  nulla  affinitate  at  tin" 
gunt,  or  Vicecomiti  be  left  out,  thefe  are  amend- 

3  able 
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able  as  Miftakes  of  the  Clerk.  Roll.  204,  205^ 
pi.  8,  9,  10.  Amendment. 

By  Stat.  5  G.  2.  c.  13.  it  is  enacted,  c  That 
c  where  any  Verdidl  hath  been  or  (hall  be  given 

*  in  any  Action,  Suit,  Bill,  Plaint,  or  De- 
c  mand  in  any  of  his  Majefty's  Courts  of  Re- 

*  cord  at  Weftminfter^  or  in  any  other  Court  of 
'  Record  within  England  or  Wales,  the  Judg- 
^  menr  thereupon  (hall  not  be  (laid  or  reverfed 
c  for  any  Defe3:  or  Fault  either   in  Form  or 

*  Subftance,  in  any  Bill,  Writ  Original  or  Ju- 
4  dicial,  or  for  any  Variance  in  fuch  Writs  from 

*  the  Declaration  or  other  Proceedings. 

c  Provided  neverthelefs,  that  nothing  in  this 

*  Aft  contained  (hall  extend  or  be  conftrued  to 
'  extend  to  any  Appeal  of  Felony  or  Murder ; 
6  or  to  any  Procefs  upon  any  Indictment,  Pre- 

*  fentment  or  Information,  of  or  for  any  Of- 

*  fence  or  Mifdemeanor  whatfoever. 

In  fome  Cafes  a  Venire  facias  (hall  be  award-  Venire  facias 
ed  to  make  an  Inqueft  betwixt  a  Stranger  to  the  between  a 
Writ  and  Iffue,  and  the  Party.     I  will  inftance  *££  a^d  a 
but  in  one,    and   that  is  upon  the  Statute  of       "s 
Weftm.  2.  cap.  6.     If  a  Tenant  being  impleaded 
to  vouch   to  Warranty,    and  the  Vouchee  de- 
nieth  the  Deed,  or  other  Caufe  of  the  Warran- 
ty, &c.  that  the  Demandant  may  not   hereby 
be  delayed,   he  may  fue  out  a  Venire  facias  to 
try  the  Iffue  between  the  Tenant  and  Vouchee. 

Inquefts  in  Pleas  of  Land  (hall  be  as  well  ta-  Inqueft,  at 
ken  at  the  Requeft  of  the  Tenant,  as  of  the  De-  whofe  Re" 
mandant.     2  Edw.  3.  cap,  16.     If  the  Plaintiff que  * 
or  Demandant  defifteth  in  profecuting  his  Acti- 
on, and  bringeth  it  not  to  Trial,    then  the  De-  Venire  faciat 
fendant  or  Tenant  may  fue  forth  a  Venire  facias  by  Provifo. 
with  a  Provifo,  which  is  to  no  other  End  but 
that  the  Sheriff  (hould  fummon  but  one  Jury,  if 
F  4  the 
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the  Plaintiff  alfo  fhould  have  brought  him  ano* 
ther  Writ  to  the  fame  Purpofe  ;  and  although 
(as  my  Lord  Dyer  faith,  fol  215.)  the  Granting 
of  this  Venire  facias,  &c.  with  a  Provifo,  de- 
pends much  upon  the  Difcretion  of  the  Court, 
yet  for  the  greater  Part  it  is  not  grantable  for 
the  Defendant,  unlefs  when  he  is  Actor  as  well 
as  the  Plaintiff-,  or  unlefs  there  be  a  Default, 
and  Laches  in  the  Plaintiff;  therefore  there  can 
be  no  Trial  by  Provifo  againft  the  King  (unlefs 
with  the  Attorney  General's  Confent)  becaufeno 

Proof  prefent-  Default  or  Laches  can  be  imputed  to  the  King. 

ly  after  lflue    But  an  Avowant  in  Replevin  may  have  a  Venire 

joined.  facias  with  a  Provifo,  immediately   after  lflue 

joined,  becaufe  he  is  Actor,  and  in  Nature  of 
the  Plaintiff. 

Garnifhee.  If  the  Plaintiff  in  Detinue  and  the  Garnifhee 

be  at  lflue,  and  the  Plaintiff  prays  a  Nifiprius, 
and   this  is  granted  ;  yet  the  Garnifhee  at  the 
fame  Time  may  have  a  Nifi  prius  with  Provifo* 
becaufe  he  is  Plaintiff  alfo.     Lib.  6.  46.    Roll.. 
Tit.  Trial,  629. 

$W<?.  If  the  Plaintiff  deliver  the  Writ  to  the  Sheriff 

tarde,  fo  late  that  he  cannot  ferve  it,  the  De- 
fendant (hall  have  a  Writ  with  Provifo.  Roll. 
Trial,  666.  B.  pi  1. 

But  at  the  fame  Time  the  Plaintiff  may  have 
another  Writ,  and  the  Sheriff  may  return  which 
of  them  he  pleafes  at  his  Election.  8  H.  6.  6, 
Ibid.pl  2. 

The  Provifo  ought  to  be,  auando  duo  brevia 
funt  in  eodem  gradu  &  qualitate..    Ibid.  pi.  1. 

If  the  Default  be  in  the  Plaintiff  after  Iffue 
in  the  profecuting  of  the  Venire  facias,  then  the 
Defendant  may  have  a  Venire  facias  with  Pro- 
vifo, but  not  a  Habeas  Corpora  with  a  Provifo* 
until  the  Plaintiff  hath  made  a  Default  in  the 
2.  fame 
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fame  Writ ;  for  he  ought  only  to  have  the  fame 
Procefs  with  a  Provifa  in  which  there  was  a 
Default  of  the  Plaintiff  firft  :  And  therefore, 
although  the  Defendant  had  a  Venire  facias  with 
a  Provifo  upon  a  Default  of  the  Plaintiff,  yec 
he  cannot  have  a  Nijiprius  by  Provifo,  without 
another  Default  of  the  Plaintiff.    Ibid.  pi.  2. 

If  the  Defendant  had  a  Habeas  Corpora  by 
Provifo,  and  the  Jury  remain  for  want  of  Hun- 
dredors,  yet  he  cannot  have  a  Difringas  Jur. 
with  a  decern  T. 'ales  cum  provifo,  until  a  Default 
of  this  Requefl  of  a  Tales  is  in  the  Plaintiff.  D. 
15  EL  318.  10. 

But  Note  the  Nota  (in  StaundforcFs  Pleas  del 
Coron.fol.  155.)  That  if  by  Negligence  of  the  How  the 
Plaintiff,    the  Defendant  fues  a  Venire  facias  Plaintiff  may 
with  a  Provifo,    yet  the  Plaintiff  may  at  his  *kp  the  De- 
Pleafure  ftay  the  Defendant,    that  he  (hall  not  f™**^sPro' 
proceed  in  his  Procefs,  in  praying  a  Tales  upon 
the  Defendant's  Procefs,  as  it  appears  T.  15  H„ 
l.fol.  9.     And   the  Defendant  (hall  never  be 
received  to  purfue  this  Procefs  with  a  Provifo9 
fo  long   as  the  Plaintiff  purfues,  or  is   ready 
to     purfue,     as     appears    Mich.    14   H.    7. 
fol.  7. 

Mich.  10  Geo.  2.  B.  R.  Dodfon  verfus  Tay- 
lor. The  Plaintiff  having  flept  over  an  Af- 
fizes,  the  Defendant  gave  Notice  of  Trial, 
and  carried  the  Caufe  down  to  Trial  by  Pro- 
vifo the  then  laft  AfTizes  at  Kingfton ;  but  the 
Defendant  not  having  entred  a  Rule  for  that 
Purpofe  with  the  Clerk  of  the  Rules,  the 
"Words  of  which  are,  fiat  Nifi  prius  per  pro- 
vifo fi  querens  fecerit  defaltam.  The  Court 
on  Debate  fet  afide  the  Nonfuit  for  Irregula- 
rity. 

And 
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fates  Men:  And  feeing  the  Tales  (*)\Men    offer  them- 

felves  to  us,  we  will  tell  them  upon  what  Ac- 
count they  come,  before  they  thruft  themfelves 
into  the  Inqueft,  commonly  for  the  Love  of 
eight  Pence  •,  but  it  may  be  to  do  fome  of  their 
Neighbours  a  (hrewd  Turn. 

Venire  facias  de  novo  awarded,  where  intire 
Damages,  and  Pare  of  the  Words  not  action- 
able.    Pratt.  Reg.  in  C.  P. 

Verdict  fet  afide,  the  Venire  being  returnable 
at  a  Day  fubfequenr  to  the  AiTizes,  for  till  after 
the  Return  of  the  Venire^  and  Default  by  the 
Jurors,  there  could  be  no  Ni/i  prius.  Note, 
the  Jury  Procefs  was  returnable  properly.  2 
Barnes's  Notes  377. 

Return  of  Venire  facias^  if  defective,  with- 
in the  Statures  of  Amendment.  2  Barnefs 
Notes  3. 

[a)  Tales,  is  ufed  in  the  Law  for  a  Supply  of  Men  im- 
panelled on  a  Jury  and  not  appearing,  or  on  their  Appear- 
ance challenged  as  not  indifferent ;  when  the  Judge  upon 
Motion  orders  a  Supply  to  be  made  by  the  Sheriff,  &c.  of 
one  or  more  fuch  Perfons  prefent  in  Court,  equal  in  Repu- 
tation to  thofe  that  were  impanelled,  to  make  up  a  full 
Jury.     See  Pojisa. 
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CHAP.    V. 

Why  the  Venire  Facias  runs  to  have  the 
Jury  appear  at  Weftminfter,  though 
the  Trial  be  in  the  Country.  Of  the 
Writ  of  Nifi  Prius,  when  fir/i  given, 
when  grant  able,  when  not ,  and  in  what 
Writs.  Of  Jujlices  o/Nifi  Prius.  Of 
the  Tales  at  Common  Law  and  by  Sta- 
tute. When  the  Tranfcript  of  the  Re- 
cord of  the  Nifi  Prius  dijjers  from  the 
Roll,  whereby  the  Plaintiff  is  ?tonfuitedy 
he  may  have  a  Diftiingas  de  novo.' 

EUT  to  obferve  the  Method  of  the  Writ, 
the  next  Words  are  coram  Jufticiariis  no- 
fir  is  de  Banco  apud  Weftminft.    tali  die.     And 
here  firft  of  all  you  may  afk  me,  to  what  Pur- 
pofe   the  Sheriff  is  commanded    to  caufe  the 
Jury   to  come  to  Weftminfter,    when   they  are 
to  try  the  Caufe  in  the  Country  •,  and  in  Truth 
are  not  to  come  to  Weftminfter?   I  mud  con fefs, 
The  Refolution  of  this  Queftion  is  not  unne- 
cessary.    Wherefore  we  mud  know,  That  ori- 
ginally, before  the  Writ  of  Nifi  prius   was  gi- 
ven,   the  Purpofe  for   which   the   twelve  Men 
were  to  be  fummoned  upon  the  Writ  of  Venire  \yhy  the  Ft 
facias  to  come  to  Weftminfter,    was   that  con-  nir*  facias  is 
tained  in  the  Writ,  videl.  ad  faciendl  qiiandam  to  nave  thc 
Juratam  •,    for  then  was  the  Trial  intended  to  Jury  aPPear 
3e  there,  if  a  full  Jury  appeared;  if  not,  then   her  £J min' 
a  Habeas  Corpora,  (with  a  Tales  fometimes  an-  Hab,  Corp. 
nexed  to  it,  the  Form  whereof  you   may  fee 
in  the  Regifter) ;   and  if  they  did  not  appear 

at 
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at  the  Return  in  the  Habeas  Corpora,  then  went 
out  the  Distringas*  This  I  fpeak  of  the  Common 
fleas :  But  the  Courfe  of  the  King's  Bench  and 
Exchequer  is,  after  the  Venire  facias,  to  have  a 
Biftringas,  leaving  out  the  Habeas  Corpora. 
Trials  then  were  all  at  Bar.  (I  fpeak  not  of 
Aflizes.)  But  now,  becaufe  Jurors  did  not  ufe 
to  appear  upon  the  Venire  facias,  it  being  with- 
out Penalty,  Trials  at  the  Bar  are  appointed 
upon  the  Habeas  Corpora  and  Diftringas,  be- 
caufe the  Jury  will  more  certainly  appear  at  the 
Day  of  the  Dijlringas,  through  Fear  of  forfeit- 
ing IlTues  5  which  the  Sheriff  returns  on  the 
Diftringas,  not  on  the  Venire  facias.  By  the 
Statute  of  1 8  Eliz.  cap.  5.  no  Jury  (hall  be 
compelled  to  appear  at  Weftminfier,  for  the 
Trial  of  an  Offence  (upon  any  Penal  Law)  com- 
mitted above  thirty  Miles  from  Weftminfier^ 
except  the  Attorney  General  can  fhew  reafonable 
Caufe  for  a  Trial  at  Bar. 

Thus  it  was  at  Common  Law,  before  the 
giving  of  the  Writ  of  Nift  Prius,  when  all  Ju- 
rors, together  with  the  Parries,  came  up  to 
the  King's  higher  Courts  of  Juftice,  where  the 
Caufe  depended  ;  which  (when  Suits  multipli- 
ed) was  to  the  intolerable  Burden  of  the 
Country.  27  E.  1.  cap.  4.  Wherefore  by  the 
Statute  of  fVeftminfter  2.  cap.  30.  a  Writ  of 
NifiPrius  was  firft  given  ;  and  that  in  the  Ve- 
nire facias,  as  we  may  fee  in  the  Form  of  the 
Writ  there  mentioned,  fcil.  Prgcipimus  tibi 
quod  Venire  facias  coram  Jufliciariis  noftris  a- 
pud  Weftmon.  in  Oclabis  Sancli  Michaelis,  nifi 
tali  die  l£  loco  ad  Partes  illas  venerint  1 2  &c. 
By  which  Writ  it  appears,  that  the  Venire  fa- 
cias was  not  returnable  till  after  the  Day  of  the 
Nifi  prius.     But  the  Mifchief  thereof   was  fo 

great 
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great,  partly   in  refpedt   that  the  Parties   not 
knowing  the  Jurors  Names,  could  not  tell  how 
to  make  their  Challenges,  and  fo  were  furprifed ; 
and  partly   in  refpedt  of  the  Jury,  who  were 
greatly  delayed  by  the  Effoigns  of  the  Parties, 
that  by  the  Statute  of  42  Ed.  3.  cap.  1 1,  it  is 
ordained,  That  no  Inqueft,  but  affixes  and  Deli- 
verances of  Goals,  be  taken  by  Writ  of  Nifi  Prius, 
nor  in    other  Manner  at    the  Suit  of  great  or 
fmall,  before  that  the  Names  of  all  them  tbatfhall 
pafs  in  the  Inqueft  be  returned  in  the  Court.     And  The  Names 
their  Names  muft   be   returned  upon  a  Panel  of  the  Jurors 
annexed  to  the  Venire  facias,  fo  that  either  Par-  muft  ^e.re" 
ty  may  have  a  Copy  of  the  Jury,  that  he  may  j^co^be- 
know  whom  to  challenge;  and  the  Jury   not  fore  any  Trial, 
coming  upon  the  Venire  facias,  make  a  feigned  and  why. 
Default,  which   warrants   the  Biftringas,    fcrV. 
unlefs  they  appear  at  the  Day  of  Nifi  prius. 

So  that  by  what  hath  been  faid,  you  may  It  is  in  the 
perceive  to  what  Purpofe  the  Sheriff  is  com-  Court's  Dif- 
manded  to  caufe  the  twelve  Men  to  come  to  jj"1™'  ^t" 
Weftminfter,  though  the  Trial  be  in  the  Coun-  &  Nifi  prius  ox 
try.     And  that,  ad  faciend.  quandam  Juratam,  not. 
becaufe  it  is  in  theDifcretion  of  the  Court,  whe^ 
ther  to  grant  a  Writ  of  Nifi  prius,  or  to  have 
a  Trial  at  the  Bar.     And  for  this,  the  Duke  of 
Exeter  being  Plaintiff  in  Trefpafs,  a  Nifi  prius 
was  prayed  for  the  Duke,  and  it  was  denied  ; 
for  that  the  Duke  was  of  great  Power  in  that 
County.     And  if  the  Trial  fhould  be  had  in 
the  Country,  Inconvenience  might  thereupon, 
follow,  as  you    may    read,    2    lnfi.   424.  and 
4   lnfi.    161.     Nay,  in  fome  Cafes  (as  if   the  When  the 
Caufe  require  long  Examination,  &c.)  it  is  not  Court  cannot 
in  the   Power   of  the  Court  to  grant  a  A^/?gran*aiV^ 
prius,  if  the  King  pleafe:    For  in  fuch  Cafes,  *nus% 
as  appears  by  the  Writ  in  the  Regifter  186. 

the 
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the  King  by  his  Writ  may  reftrain,  and  com- 
mand the  Juftices  that  they  (hall  not  award 
any  Writ  of  Nifi  prius ',  and  if  they  have,  that 
they  fuperfede  it.  F.  N  B.  240,  241.  No 
Nifi  prius  fhall  be  gran  red  where  the  King  is 
Party,  without  fpecial  Warrant  from  the  King, 
or  the  Attorney  General's  Confent.  Staundf. 
156.  F.  N  B.  241.  4  Inft.  161.  2  Inft. 
424. 

In  a  Precipe  quod  reddat,  if  the  Tenant  after 
Aid  of  the  King  pleads  to  the  Inqueft,  the 
Plaintiff  fhall  not  have  a  Nifi  prius,  becaufe 
the  Tenant  hath  Aid  of  the  King,  and  fo  the 
King  is  in  a  manner  Party.  25  E.  3.  39.  Nei- 
ther is  a  Nifi  prius  to  be  granted,  if  any  of  the 
Parties  may  have  Prejudice  by  it.     Roll.  Trial, 

629,  £^p!-  2. 

If  the  Juftices  de  Nifi  prius  die  before  the 
Day  in  Bank,  yet  the  Record  (hall  be  received 
from  the  Clerk  of  Afllze,  without  a  Certiorari, 
or  other  Form  of  Entry  but  the  antient  Form. 

Alfo  in  that  Cafe  a  Certiorari  may  be  direct- 
ed to  the  Executors  or  Adminiftrators  of  the 
Juftices,  to  certify  the  Record.  By.  4.  5  Ph.  £? 
Mar.  163.  55.  Roll.  Tit.  Trial,  629.  £./?/.  1,  2. 

They  have  no  Power  to  increale  Damages, 
nor  allow  or  difallow  Protections,  nor  to  al- 
low a  Plea  of  Excommengement  in  the  Plain- 
tiff. But  they  may  record  the  Protection  and 
the  Default ;  and  this  fhall  be  allowed  or  dif- 
allowed  in  B.     Roll,  Trial,  630. 

They  may  demand  the  Jurors  upon  a  Peine, 
they  may  amerce  Jurors,  and  punifh  a  Trefpafs 
done  in  their  Prefence,  which  is  in  Defpite  of 
the  King,  and  for  this  make  Procefs,  and  may 
fine  Offenders.     Ibid. 

In 
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In  Ejectment  the  Defendant  may  plead  at 
the  Aflizes,  that  the  Plaintiff  hath  entered  in- 
to Parcel  of  the  Land   mentioned  in  the  De-  piea  pu;s  jar. 
claration  puis  le  darrein  Continuance,  and   the  rein  Continue 
Juftices  of  Niji  prius  may  accept  this  Plea,  for  ance< 
it  is  in  their  Election  ;  for  if  they  perceive  the 
Plea  is  dilatory,  they  may  refufe  ir,  for  it  is  at 
their  Difcretion.     Sir   Hugh  Brown's  Cafe,  in 
Scaccario,  Mich.  8  Jac.  Roll  Tit.  Trial,  630. 

If  eleven  Jurors  be  fworn,  and  the  twelfth  The  Power  of 
is  challenged,  and  the  Jurors  cannot  agree  in  the  Judge 
the  Challenge  •,  for  ten  affirm   the  Challenge,  "p°eneD** 
and   the  other  denies  it;  although   the  Party  ofher^attexl 
which  did  not    take  the  Challenge,    will  not 
agree  that  the  eleven  fworn  (hall  have  another  Challenge, 
to  them  in  lieu  of  him  that  is  challenged,  yet 
the  Court  may  do  this.     Roll.  Trial,  6y$.  T. 
pi.  1. 

If  a  Challenge  be  taken  to  the  Array  before 
any  Juror  is  fworn,  and  Triors  be  chofen,  who 
cannot  agree,  yet  they  (hall  not  be  commanded 
in  Cuftody,  becaufe  they  never  were  fworn  up- 
on the  Principal.  But  the  Court  may  difcharge  jurors  dif- 
them  and  chufe  others.      Ibid.  pi.  2.  charged. 

If  there  be  three  Triors  who  will  not  agree, 
the  Court  cannot  take  the  Verdict  of  two,  and 
command  the  o:her  to  Prifon.  The  fame  Law 
in  Cafe  of  a  Verdict  upon  an  IfTue.     Ibid.  pi.  2. 

Where  fourteen  Jurors  are  impanell'd  for  the 
King,  the  Judge  cannot  difcharge  any  of  them 
after  they  are  fworn,  if  not,  thac  they  will  not 
agree  with  their  Companions.     Ibid. 

If  the  Jury  fay,  upon  Demand  of  the  Court,  Amercement, 
that  they  are  agreed,  and  afterwards  when  they 
are  oppofed,  they  fay  the  contrary  in  any  Mat- 
ter, they  may  be  amerced  for  this.     Roll.  Tit. 
Trial,  675. 

And 
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And  now  fince  the  Nifi  prius  (for  fo  it  is 
called,  becaufe  the  Word  Prius  is  before  Vene- 
rint  in  the  Dijlringas,  &c.  which  was  not  fo 
in  the  Venire  facias  upon  the  Statute  of  W.  2. 
cap.  30.  before  rehearfed)  muft  not  be  in  the 
Venire  facias,  becaufe  the  Names  of  the  Jurors 
are  to  be  returned  to  the  Court,  before  the 
granting  of  the  Nifi  prius  \  therefore  the  Nifi 
prius  is  now  in  the  Habeas  Corpora  and  Diftrin*' 
gas.  And  if  the  Sheriff  return  not  a  Panel  of' 
the  Jurors  upon  the  Venire  facias,  there  fhall  be 
no  Nifi  prius  upon  the  Tales,  until  a  Panel  be 
returned,  27  H.  6.  /.  jo.  1  H.  5.  /.  n.  which 
brings  me  again  to  fpeak  of  thcTales. 

After  Verdicts,  received  of  Nifi  prius,  and 
Writs    of  habeas   Corpora  Jurat,    being   loft, 
by   Mr.  Jacomb  the' late  Affbciate  ;  Rule  for 
Defendant  and  Jacomb  to  (hew  Caufe  why  new 
Records  and  Writs  mould  not  be  made  out 
agreeable  to  the  old,  and  Verdicts  returned  ac- 
cording to  the  finding  of  the  Jury,  made  abfo- 
lute,  no  Caufe   being  fhewn   to  the  contrary,  I 
T.  27  &?  28  Geo.  2.     Laffiter  againil   Harvey,;) 
Supplement  to  Barneses  Notes  54. 

If  the  Record  of  Nifi  prius  agrees  with  the 
Declaration,  a  Variation  from  the  IfTue  is  not  ] 
material.     2  Stra.  1131. 

A  Tales  is  a  Supply  of  fuch  Men,  as  were  j 
impanelled  upon  the  Return  of  the  Venire  fa-  j 
cias,  grantable  when  enough  of  the  principal 
Panel  to  make  a  Jury  do  not  appear  •,  or  if  a 
full  Jury  do  appear,  yet    if  fo  many  are  chal- 
lenged, that  the  Refidue  will  not  make  a  Jury,  I 
rhen  a  Tales  may  be  granted.     And  this  at  the 
Common  Law  was  by* Writs  of  Decern  tales, 
cclo  tales,  &c.  (out  of  the  King's  Courts)  one 
of  them  after  another,  as  there  was  need,  until  ! 

there 


;■ 
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there  was  a  full  Jury :  But  now  by  the  Statures 
of  35  II  S.6.  4  £sf  5  P.  &  M.  7.  5  £&*. 
25.  and  14  £//£.  9. 

The  Juftices  of  Afilze  and  Nifiprius,  at  the  Tales  by  Sta< 
Requeft  of  Plaintiff  or  Demandant,  Defendant  tute* 
or  Tenant,  or  of  the  Profecutor  tarn  quam,  (if 
two,  more,  or  but  one  of  the  principal  Panel 
appear  at  the  Nijt  prius)  may  prefenily  caufe  a 
Supply  to  be  made  of  fo  many  Men  as  are 
wanting,  of  them  that  are  there  prefent  (land- 
ing about  the  Court ;  and  thereupon  the  very 
Act  is  called  a  Tales  de  circumftantibus.     {a) 

Note,  the  Difference  between  Tales  at  Com- 
mon Law,  and  Tales  by  the  Statute;  the  firft 
called  only  [Tales']  the  fecond  [Tales  de  circum- 
ftantibus] the  laft  of  which  cannot  be  granted 
at  a  Trial  at  Bar,  which  is  a  Trial  at  Common 
Law  ;  for  there  it  muft  be  only  [Tales']  by 
Writ  arfhexed  to  the  Venire  facias.  But  Tales 
de  circumftantibus  is  given  by  Statute  to  Trials 
by  Afiize  and  Nifi  prius^  per  Stat.  35  H.  8.  6. 
Yet  fuch  a  Tales  ro  an  Indictment  in  Wales  was 
out  of  that  Statute,  and  helped  by  the  5  Eliz. 
c.  25. 

If  the  IlTue  be  to  be  tried  by  two  counties,  Tales,  in  what 
and  one  full  Inqueft  appear  of  one  county,  but  Cafes  it  mall 
the  Inqueft  remain  for  Default  of  Jurors  of  the  be  granted, 
other  County,  a  Tales  (hall  be  awarded  to  the 
County  where  the  Default  is,  not  to  the  other. 
Roll  Trial,  6yi.  M.  pi.  1. 

(a)  A  Tales  de  circumftantibus  is  in  fome  Meafure  taken 
away,  or  rendered  ufelefs,  by  the  late  Statute  for  regu-  , 

lating  of  Juries,  3  Geo.  2.  c.  25.  though  it  is  faid  to  have 
been  held  by  Raym.  Chief  Juftice,  frin.  5  Geo.  2.  That 
this  Statute  doth  not  exclude  a  Tales,  but  that  it  may  Hill 
be  granted  upon  fpecial  Juries.     Vin.  Trial,  313. 

Vol.  I.  G  If 
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If  a  Juror  die  after  he  is  impanelled,  a  Vales 
fliall  iffue,  not  a  Venire  facias.     Ibid.  pi.  2. 
What  Perfons      Upon  a  Pluries  Difiringas  three  only  appear, 
may  have  a     the  Plaintiff  prays  another  Difiringas,  without 
Tales.  praying  a  Tales,  yet  if  the  Defendant  prays  a 

Vales,  the  Court  ought  to  grant  it.  Dy.  20  EL 
359.  2.  adjudged. 
In  what  Cafes.  A  T^/tfj  (hall  be  granted  in  an  Attaint,  if  all 
the  Grand  Jury  make  Default.  Roll.  Trial, 
671.  O.  />/.  1.  And  it  may  be  awarded  in 
Trcafon,  where  the  King  is  Party,  by  Virtue  of 
the  Statute  4  £s?  5  P.  &  M.  c.  7.  though  not 
without  a  Warrant  from  the  Attorney  General, 
or  an  exprefs  Affignment  from  the  Court  before 
which  the  Inqueft  is  taken.  Vin.  Trial,  31 1, 
316. 
AtwhatTime.  It  cannot  be  granted  at  the  Day  of  the  Re- 
turn of  the  Venire  facias.     Rolle  fupra.  pi.  2. 

If  the  Venire  facias  be  good,  and  the  Habeas 
Corpora  ill,  if  the  Panel  be  affirmed,  yet  the  Tales 
is  void,  for  in  Effect  there  is  only  a  Venire  fa- 
cias   returned,   and   then  no  Tales.     Ibid.  P. 
.  pi.  1- 
Taks  with  a        ^ tne  Defendant  hath  a  Habeas  Corpora  with 
Provifo.  a  Provifo,  yet  the  Tales  ought  not  to  be  grant- 

ed with  a  Provifo,  at  the  Defendant's  Requeft, 
before  a  Default  in  the  Requeft  of  a  Tales  in 
the  Plaintiff.     Ibid.  6j2. 

At  Common  Law  before  the  Statute,  by 
Cuftom  of  a  Court,  a  Tales  de  circumftantibus 
might  be  granted,  for  this  is  a  good  Cuftom. 
Dubitatur,  Roll.  Tit.  Trial,  672. 

Trcfpafs  quare  claujum  fregit,  Verdict  for 
Plaintiff  -,  Error  in  Cam.  Scacc9.  The  Error  in- 
filled on  was,  that  but  one  of  the  principal  Pa- 
nel appeared  at  the  Affizes ;  upon  which,  at 
the  Plaintiff's  Requeft,  a  Panel  of  Tales  de  cir- 
cumftantibus 
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cumftantibus  was  returned  by  the  Sheriff;  the 
Title  of  it  was,  Nomina  decern  talium,  &c.  arid 
eleven  were  returned :  This  was  held  well  with- 
in the  Statute  35  H.  ?,  c.  6.  and  that  though 
there  appeared  but  one  of  the  principal  Panel, 
a  Tales  might  be  prayed.     10  Coke  102. 

If  great  Perfons  are  concerned,  and  by  their  q-ajes  &#&& 
labouring  the  Jury  doth  not  appear,  and  Tales 
Men  are  prepared  for  their  Turn,  and  there  is 
a  great  Tumult  de  cir cumftantibus ;  the  Juftices 
of  their  Difcretion  may  deny  a  Tales,  and  ad- 
journ in  Bank,  notwithstanding  the  Statute. 
The  principal  Panel  muft  (land,  or  t\k  there 
can  be  no  Tales. 

If  the  Bailiff  of  the  Franchife  anfwer,  that 
there  be  not  fufficient  of  his  Bailiwick,  the 
Juftices  may  award  a  Tales  de  cir  cumftantibus  to 
be  returned  by  the  Sheriff. 

If  two  Coroners  or  hilifors  return  the  Panel, 
one  of  them  cannot  return  the  Tales,  &c. 

If  the  Defendant  fue  the  Writ  of  Nifi  prius 
by  Provifo,  yet  the  Plaintiff  may  have  a  Tales, 
iSc. 

The  Sheriff  may  return  twenty- four,  forty,  Attorney, 
or  any  Number  upon  the  Tales  de  cir  cumftanti- 
bus. And  it  may  be  prayed  by  Attorney  (al- 
though the  Statute  doth  not  mention  an  Attor- 
ney) as  well  as  in  proper  Perfon.  The  Vouchee 
in  Precipe  quod  reddat  may  pray  a  Tales,  though 
he  be  neither  a  Plaintiff  nor  Demandant  in  the 
firfl  Action. 

If  there  be  three  Plaintiffs  in  Replevin,  £sV« 
and  one  of  them  makes  Default  at  the  Nifi 
prius,  the  other  two  cannot  pray  a  Tales  y  other- 
wife  of  two  copartners. 

Mayor  and  Commonalty  in  their  proper  Per- 
fons cannot  pray  a  Tales:  ABifhopor  Abbot  m?y. 
G  2  Two 
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Two  Plaintiffs  in  Trefpafs ,  and  at  the  Nifi 
prius  the  Defendant  (hews  a  Record  to  the 
Court,  by  which  it  appears  that  one  of  the 
Plaintiffs  was  outlawed  after  the  laft  Continu- 
ance, the  other  cannot  pray  a  Tales. 

The  Sheriffs  upon  the  Tales  de  circumftanti- 
bus*  may  impanel  a  Pried  or  Deacon,  if  he  hath 
iufficient  Freehold  of  Lay-Fee  ;  but  not  an  In- 
fant, nor  one  of  the  Age  of  eighty  Years. 
What  Perfons      He  may  impanel  Coroners,  Capital  Minifters 
of  the  Tales.    Qf  any  Corporation,  Forefters,  Men  blind,  mute, 
(if  they  have  their  Understanding,  but  not  deaf 
Men)  excommunicated  Perfons,  but  not  out- 
lawed or  attaint,  not  Aliens,  nor  Clerks   at- 
tainted, nor  Perfons  attainted  of  falfe  Verdicts. 
Challenge.  ^  ne  Coroners  may   put  the  Sheriff  on  the 

Tales. 

It  feems  by  the  Statute,  none  of  the  Parties 
can  challenge  the  Array  of  the  Tales9  but  only 
to  the  Poll. 

After  a  Challenge  to  the  Poll  tried,  there 
fhall  be  no  other  Challenge  to  the  fame  Poll, 
for  any  Caufe  or  Matter  that  is  at  the  fame 
Time. 

In  an  Action  of  Trefpafs  for  taking  away  the 
Plaintiff's  Money,  one  of  the  Tales  was  chal- 
lenged, becaufe  he  was  a  common  Fofterer  of 
Thieves,  and  dwelt  in  a  fufpicious  Place,  and 
of  ill  Fame;  and  held  a  good  Challenge. 

For  Challenges,  fee  the  Title  Challenge  at 
large. 

What  Iffues  fhall  be  tried  by  Tales  de  cir- 
cumftantibus9  fee  William**  Reading*  &  hie 
cap.  7. 

But  fince  none  can  come  after  the  Repor- 
ter, obferve  wi  h  me   his  Nota  Lttleur  in  his 
10th  Report  104.     That  at  Common  Law,  in 
3  the 


; 
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the  granting  of  a  Tales  five  Things  are  to  be 
confidered. 

1.  The  Time  oF  the  granting,  CsV.  thereof. 

2.  The  Number  of  Tales. 

3.  The  Order  of  them. 

4.  The  Manner  of  Trial ;  that  is,  where  by 
them  with  others,  and  where  by  them  only. 

5.  The  Quality  of  them  is  to  be  confidered. 

As  to  the  firft,  four  Things  are  likewife  to 
be  confidered. 

1.  That  the  Time  of  granting  them  is  upon  AtWhkbam 
Default  of  fo  many  of  the  principal  Panel,  that  Aflizes  in 
there  cannot  be  a  full  Inqueft.  ^icks>  l684» 

2.  That  at  the  Time  of  granting  them,  the  ^°Z™Z 
principal  Array  (land  ;  for  Tales  are  Words  fi-  waschallen- 
militudinary,  and  have  Reference  to   the  Re- ged,  but  before 
femblance,  which  then  ought  to  be  in  tjfe\  and  he  was  ^et  a- 
therefore  if  the  Array  be  quafhed,  or  ail  the  ^^^ 
Polls  challenged  and  treited,  no  Tales  (hall  be  jL  Mountague 
awarded,  for  then  there  are  not  Quales\  but  Chief  Baron, 
in  fuch  a  Cafe,  a  new   Venire  facias  (hall   be 
awarded.     But  if  at  the  Time  of  granting  the 

Tales,  the  principal  Panel  (tand,  and  afterwards 
is  quafhed,  as  aforefaid,  yet  the  Tales  (hall 
(tand  *,  for  it  fufflceth  if  there  were  Qnales,  ac 
the  Time  of  granting  the  Tales. 

3.  It  is  to  be  obferved,  that  he  which  is 
meerly  Defendanr,  cannot  pray  a  Tales  till  the 
Plaintiff  hath  made  Default. 

4.  In  fome  Cafes  a  Tales  mail  be  granted 
after  a  full  Jury  appear  and  is  fworn  •,  as  if  a 
Jury  be  charged,  and  afterwards  before  a  Ver- 
dict given  in  Court,  one  of  them  die,  a  Tales 
(hall  be  awarded,  and   no  new  Venire  facias : 

G  3  And 
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And  fo  if  any  of  the  Jurors  impanelled  die  be- 
fore they  appear,  and  this  appears  by  the  She- 
riff's Return,  the  Panel  fhall  not  abate;  but  if 
there  be  need,  a  Tales  (hall  be  awarded.  And 
the  Time  for  Challenge  and  Trial  of  the  Tales, 
is  after  the  principal  Panel  is  tried ;  and  if  the 
principal  Panel  be  affirmed,  the  fame  Triors 
fhall  try  the  Tales  ;  but  if  it  be  quafhed,  then 
the  two  Triors  of  the  Principal  (hall  not  try  the 
Tales. 

As  to  the  fecond,  to  wit  the  Number,  two 
Things  are  to  be  obferved. 

1.  That  in  all  Cafes  the  Tales  ought  to  be 
under  the  Number  of  the  Principal  in  the  Ve- 
nire facias  (unlefs  in  Appeals)  as  in  Attaint, 
under  twenty-four;  and  in  other  Actions  where 
the  Venire  facias  is  of  twelve,  under  twelve. 
And  the  Reafon  wherefore  more  than  the  Num- 
ber may  be  granted  in  Appeals  of  the  Plaintiff's 
Parr,  is  becaufe  the  Defendant  may  challenge 
peremptorily;  and  if  Default  be  in  the  Plain- 
tiff, then  the  Defendant  may  pray  a  Tales  ^  and 
the  Reafon  is  in  favor  em  vita,  and  that  he  may 
expedite  and  free  himfelf  from  Vexation,  and 
the  Qiieftion  of  his  Life,  for  fear  that  his  Wit- 
neffes  mould  die. 

2.  That  the  Number  ought  always  to  be  cer- 
tain, as  ten,  eight,  fix,  or  four,  &V.  But  now 
by  the  Statute  of  35  ft  8.  a  Tales  de  circum- 

Jlantibus  may  be  granted,  as  well  of  an  un- 
certain as  a  certain  Number,  and  that  by  Force 
of  thefe  Words  in  the  Statute  35ft.  8.  So  ma- 
ny,  &c.  as  fhall  make  a  full  Jury.  In  capital 
Cafes  a  Tales  may  be  granted  for  a  larger  Num- 
ber than  were  in  the  principal  Panel,  as  for  60, 
40,  or  any  other  even  Number,  in  order  to 
prevent  Delay,  which  may  be  occafioned  by 

peremptory 
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peremptory  Challenges ;  and  in  this  refpecl  the 
Law  differs  from  other  Cafes  in  which  the  Tales 
mud  be  for  a  lefs  Number  than  the  firft  Procefs. 
Vin.  Trial \  321. 

As  to  the  third,  to  wit,  the  Order,  it  is  to 
be  known,  That  always  in  every  new  Tales,  the 
Number  fhall  be  diminifhed,  as  if  the  firft  be 
ten,  the  fecond  fhall  be  eight,  and  fo  always 
lefs.  But  if  the  Tales  awarded  be  quafhed  by 
Challenge,  you  may  have  another  of  the  fame 
Namber. 

As  to  the  fourth,  to  wit,  the  Manner  of 
Trial,  that  is  commonly  by  them  with  others ; 
but  by  them  only,  when  after  the  granting  the 
Tales,  the  principal  Panel  is  quafhed,  then  the 
Trial  fhall  be  only  by  the  Tales ;  or  if  the  Tales 
do  not  amount  to  a  full  Inquefl,  another  Tales 
to  fupply  the  former  may  be  granted. 

As  to  the  fifth,  to  wit,  the  Quality  of  the  Therefore  if 
Tales,  they  ought  to  be  of  the  fame  Quality  as  the  JW*/*- 
the  Scales  are  ;  and  therefore  if  the  firft  be  per  £^M;V? 
medietatem  Lingua,  of  Englifh  and   Aliens,  fo  gUee^  the cj-aIes 
ought  the  Tales  to  be  ;  fo  if  the  Principal  be  cannot. 
out  of  a  Franchife-,  fo  if  the  Venire  facias  be  8  E.  4-  I2» 
directed  to  the  Coroners,  fo  ought  the  Tales; 
and  all  Things  which  are  required  by  Law  in 
the  Quales  are  required  in  the  Tales,  as  you  may 
read   in    the  aforefaid  Statutes.     Vide  Staundf. 
Pleas  del  Cor  one,  f  155.     10  Rep.  105. 

Where  a  Juror  is  withdrawn,  when  the  Plain- 
tiff intends  to  bring  the  Caufe  to  Trial  again, 
he  may  have  a  Diftringas,  &c.  with  a  decern 
Tales, 

By  the  Statute  of  23  H.  8.  cap.  3.     If  there  Attaint. 
be  not  enough  fufficient  Freeholders  as  are  re- 
quired  in  an  Attaint,  in  the  County  where  fuch 
G  4  Attaint 
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Jfifi  prius 
amendable. 


Juftices  of 
Nrfi frius,  and 
Juftices  of  Af- 
fize. 


Tales  Men, 
their  Suffici- 
ency. 


Tales  Men  to 
be  returned 
out  of  other 
panels. 


Challenge  to 
^e  Tales. 


Ferfon  on  the 
Tales  with 
drawing  him- 
feif,  to  be 
fried. 
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Attaint  is  taken,  a  Tales  may  be  awarded  into 
the  Shire  next  adjoining. 

If  the  Tranfcript  of  the  Record  of  the  Nifi 
frius  be  miftaken,  and  not  warranted  by  the 
Rolls,  for  which  Caufe  the  Plaintiff  becomes 
honfuit,  he  may  have  a  Difiringas  de  novo* 
upon  M-.nion  to  the  Court,  and  the  Poftea  (hall 
not  be  recorded,  Cro.  1  Part  204.  Palmer's 
Reports  378.  For  there  is  but  a  Tranfcript 
of  the  Record  fent  to  the  Juftices  of  Nifi  prius. 
Fir  ft  they  were  Juftices  of  Affize,  and  there- 
fore they  retain  that  Name  ftill,  though  Ajjizes 
are  very  rarely  brought  •,  for  this  common  Ac- 
tion of  Ejectment  ha' h  ejected  mod  real  Ac- 
tions, and  fo  the  AJfize  is  almoft  out  of  Ufe. 

It  (hall  be  lawful  to  return  Perfons  upon  the 
Tales  within  any  County  of  England,  who  (hall 
have  5  /.  per  Annum  above  Reprizes  •,  and  in 
Wales  3  /.  per  Annum.  4  &?  5  W.  £5?  M.  c.  24. 

Where  there  fhall  be  Occafion  for  any  Tales, 
the  Sheriff  or  other  Minifter,  to  whom  it  fhalt 
appertain  to  return  the  Tales  Men,  fhall  return 
Freeholders  or  Copyholders  of  the  County  where 
the  Caufe  is  to  be  tried,  who  fhall  be  returned 
upon  fome  other  Panel  to  ferve  at  the  fame 
Afilzes,  and  then  attending  to  ferve  upon  fuch 
Tales  ;  and  the  Plaintiff  or  Defendant  may  have 
his  Challenge  to  the  Jurors  fo  named,  in  fuch 
Manner  as  if  they  had  been  impanelled  upon 
the  Venire :  And  the  Judge  of  Affize  fhall  and 
may  proceed  to  try  the  IflTue  with  thefe  Tales 
Men  fo  newly  added,  as  he  might  have  done, 
if  all  the  Jurors  returned  on  the  Venire  had  ap- 
peared :  And  in  Cafe  any  Freeholder  or  Copy- 
holder fo  returned  on  the  Tales,  being  prefent 
at  fuch  Return,  fhall  refufe  to  appear  when  cal- 
led, or  after  Appearance  ihall  wilfully  withdraw 

himfelf, 
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himfelf,  the  Judge  of  Aftlze  who  awarded  fuch 

Tales  may  fine  him.     7  £s?  H  W.  3.  f^/>.  32. 

ito/tof*  verfus  Parfons,  Paf.  4  ^»«-  #•  R- Dijirhgas 

In  Debt,    after  Verdidl  for  the  Plaintiff,    Mr.  with  a  Blank 

Eyre  moved   in  Arreft  of  Judgment,  that  the  for  the  Caufe 

Diftrinras  was    with  a  Blank,    and  Debiti  (the  of  m}°"> 
r*     r     c  a  n.-     \        1  *  a       r  t\  a   ■      amendable. 

Caufe  ot  Action)  omitted  ;    10  it  was  a  Diftrm- 

gas  in  another  Caufe:     On  the  other  Ssde,  it 

was  urged  to  be  as   no  Diftringas,  and  aided 

by  Verdict,  and  that  it  was  amendable.     Hob. 

246.     2   Cro.   528.      The  Court   made    two  Authority  of 

Queftions,    firft,    Whether   the  Judge  of  Nifi  a  Judge  of 

prius  had  Authority  to  try  this  Ifluc  ?    Et  per  ^^  P,jus'^ 

Holt  Ch.  J.  The  Authority  of  the  Judge  of  h?  Co?™{' 

■AT-r  r»  ■  L        l      -n  -a '  ■  i_         l        i       fion  of  Affize. 

Nifi  Prius  is  not  by  the  Dijtrmgas,  but  by  the 
Commifiion  of  AfTize  ;  for  it  is  13  E.  1.  c.  30. 
which  gives  the  Trial  by  Nifi  prius ,  and  by  that 
Statute  the  Trial  by  Nifi  prius  is  given  before 
the  Juftices  of  Afiize  ;  and  at  firft  thefe  Trials 
by  Nifi  prius  were  always  had  and  made  upon 
the  Venire  facias  •,  and  indeed  the  Claufe  of  the 
Nifi  prius  is  by  13  E.  1.  c.  30.  exprefty  ordered 
to  be  inferted  in  the  Venire  facias  •,  and  Trials 
by  Nifi  prius  continued  to  be  upon  the  Venire 
facias  till  42  Ed.  3.  c.  11.  which  requires  that 
the  Names  of  the  Jurors  be  firft  returned  into 
Court.  By  this  A6f.  two  Inconveniencies  were 
remedied  ;  17?,  The  Party  might  now  be  pre- 
pared to  make  his  Challenges,  the  Panel  being 
firft  returned  into  Court,  which  was  not  before. 
2dly,  The  Defendant  was  prevented  by  this 
Means  to  caft  an  Efibin  at  Nifi  prius,  which 
was  frequently  ufed  before  -,  for  by  Marlb.  c.  13. 
the  Defendant  was  allowed  one  Efibin,  and  that 
after  Ifiue  joined  upon  the  Return  of  the  Venire : 
By  Confequence,  when  that  was  returned  at 
Nifi  prius ',  he  could  efibin  at  Nifi  prius  ;    but 

now 
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now  it  is  returned  above,  he  muft  eflbin  above,  1 
and  cannot  now  eflbin  at  the  Trial,  becaufe  the 
Trial  is  upon  the  Biftringas,  and  not  upon  the^j 
Venire,     idly,  The   Court   held  no  Biftringas,  ] 
or  the  Want  of  a  Biftringas,  to  be  aided  by  Ver-  I 
did,  but  an  ill  Biftringas  was  not  •,  and  remem-  j 
Where  there   bered   a  Cafe,  wherein  Saunders  of  Counfel  at 
is  no  Diftrin-  the  Bar,  dropped  the  Biftringas  out  of  his  Hand, 
gas,  it  is  aid-    that  he  might  want  a  Biftringas*  which  would 

d^Vt""     ^e  a^ec*>  anc*  not   keep  and   ^ew  an  '"  one> 
ill  Di/ringas    wmcn  would  be  naught.     Alfo  they  held  it  a-1 
is  not.  mendable,  and  gave  Judgment  pro  §>uer\  Salk J 

454. 
Judge  of  Nifi      Greeves  verfus  Rolls,  Raft  4  Ann.  B.  R.  The  j 
fnus  may  re-  Judge  of  Nifi  prius  may  receive  a  Afofl  Prfl/Jjj 

Pr^atthe1"     at  the  Affizes'  fo  ic  was  held  bv  /w*  Judges,! 

Affizes.  a°d  /to  Judgment  was  affirmed  in  the  Houfel 

of  Lords  againft  the  Opinion  of  Holt,  Ch.  JJ 

For  before  the  Statute  of  York,  the  Juftices  ofj 

Nifi  prius  had  no  Power  to  record  a  Nonfuit  orj 

Default  in  the  Country,  and  confequently  have! 

no  Power  now  to  enter  a  Non  Prof,  which  is 

not  within  that  Statute.      At  Common  Law! 

they  could  not  record  a  Non  Prof.    Default  ori 

Nonfuit.     Nota  ;    The   principal  Cafe  was  E-l 

jectment  againft  feveral,  who  all  entered  into! 

the  Rule  of  Leafe,  Entry  and  Oufter ;    at  thej 

Affizes  fome  would  confefs,  and  others  would] 

In  Ejeftment  not :  The  Plaintiff,  as  to  thofe  who  would  nocj 

againft  feve-    confefs,  entered  a  Non  Prof,  and  went   on  a-1 

ral,  if  fome     gainft  the  others,  and  recovered  ;    upon  this  a] 

^cfs£"fc'  Rule  was  made,  That  in  like  Cafes  the  Plaintiff] 

and  others  "do  fhould   go    on  againft  thofe  who    would  con-j 

not,  the  Plain-  Ms,  and  as  to  thofe  who  would  not,    fhouldj 

tiff  may  go  on  be  nonfuit  •,    but  that  the  Caufe  of  the  Nonfui&j 

as  to  the  for-    f^ou]^  be  expreffed  in  the  Record,  viz.  becaufej 

nonfuit'as  to    l^0^  Defendants  would  not  confefe  Leafe,  En- 

the  latter.       try  and  Oufter  5    and  upon  the  Return  of  theJ 

2  Pojtea* 
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Popa,  the  Court  would  be  informed  what 
Lands  were  in  the  Poffeffion  of  thbfe  Defen- 
dants, that  the  Judgment  might  be  entered 
againft  the  cafual  Ejedor  as  to  them.     2  Salk. 

45**4-57'  .  .  r     1  •    r«     r     Where  De- 

It  was  agreed   in  the  arguing  of  this  Cauie  ^^  ^ 

That  where   there  are   feveral  Defendants,  ind  in  Plea>  Plain. 

they   fever  in  Plea,  whereupon  Iifue  is  joined,  tifF  may  enter 

that  the  Plaintiff  may  enter  a  Non  Prof,  as  to  a  Non  Prof. 

one  Defendant  at  any  Time  before  the  Record  "J*"™  ™c 

is  fent  down  to  be  tried  at  Nifi  prius.  Ibid,  45J.  before  the  Re- 

cord  fen  t  down. 

Staple  verfus  Hoyden,  Trin.  2  Ann.     Where  No  Replea- 
the  Defendant  make*  Default  at  Nifi  prius,  no  der  awarded 
Judgment  can  be  given  for  him,  nor  Repleader  afeJ^fuIt 
awarded:    If  the  Tenant    make    Default  in  a  at  **/"*• 
real  Action,    a  Grand  Cape  is   awarded  ;   and 
upon  the  Return  of  it,  if  the  Demandant  in-  Default  may 
finis  upon  the  Defaulr,    he  muft    have  Judg-  be  waved  in 
ment  final;  but  the  Demandant  may  wave  the  J^*™* 
Default,    and  take  an   Appearance  upon    the  ml    p      * 
Grand  Cape,    and  that   is  regular,  becaufe  the 
Tenant  comes  in  by  Procefs:    And  fo  it  is  of  a 
Default  on  a  Petit  Cape,  but  in  a  perfonal  Acti- 
on there  is  no  Procefs  to  bring  the  Party  into 
Court  again  :    Alfo  the  Day  of  Nifi  Prius  not 
being  the  fame  with   the  Day  in  Bank,  a  De- 
fault at  Nift  prius  cannot  be  waved  at  the  Day 
in  Bank  ;  and   the  Bar  was  cautioned  never  to 
make  Defaults  at  Nift 'prius,  becaufe  no  Judg- 
ment could  be  given  for  the  Defendant  after- 
wards.    1  Salk.  216,217. 

While  the  Jury  were  a  fwearing,  Defen- 
dant's Counfel  called  for  the  Record,  and  find- 
ing a  Miftake  in  it,  faid,  they  would  make  no 
Defence.  Plaintiff's  Counfel  upon  this,  to  avoid 
a  Npnfuit,  and   to  fave  the  Cofts,   refufed  to 

pray 
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pray  a  Tales  ;  and  tho*  Twelve  had  been  fworn, 
yet  there  having  been  no  actual  Prayer  of  a 
Tales,  the  Caufe  was  furTered  to  remain  for 
wane  of  Jurors,     i  Sir.  joy. 


CHAP.     VI. 

Of  the  Number  of  the  Jurors  (a),  and  -why 
the  Sheriff  returns  Twenty-four,  though 
the  Venire  Facias  mentions  but  Twelve  :\ 
If  he  returns  more  or  lejs,  no  Error,  and 
of  the  Number  Twelve.  And  when  the. 
Trial  ftall  be  per  primer  Jurors.  And 
of  hiquejis  of  Office ;  and  when  to  re- 
main  pro  defec/tu  Juratory m.  [As  to 
the  Number  of  Jurors  now  to  be  re- 
turned, fee  Stat.  3  G.  2.  c.  25.  at  the 
End  oj  this  Chapter.] 

OftheNum-  TVT  OVV  for  the  gjgales ;  and  thefe   you  fee 

ber  Twelve.    j/%j    for  Number    mud    be  Twelve,  by    the 

Common   Law.     Doft.  &?  Stud.  fol.  14.     For 

Quality,  liber  os  £5?  legale  s  Homines.     And   fir  ft 

of  their  Number  Twelve  :    And  this  Number  is 

no  lefs  efleemed  of  by  our  Law  than  by  Holy 

Writ.     If  the  twelve  Apoftles  on  their  twelve 

Thrones,  muft  try  us  in  our  eternal  State,  good 

Reafon  hath  the  Law  to  appoint  the  Number 

Jofh.  4.         of  Twelve  to  try  our  Temporal.     The  Tribes 

Genef.  49.     0f  Jjrael  were  Twelve,    the  Patriarchs    were 

(a)  Juror  [Jurator)  is  one  of  thofe  Perfons  that  are 
fworn  on  a  Jury  j  and  the  Law  requi.es  the  Return  of  able 
and  fufneient  Jurors.     16  &  17  Car.  2. 

Twelve, 
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Twelve,  and  Solomon's  Officers  were  Twelve  (a). 
1  Kings  4.    7.    Vide  Sir  /fozry  Spelman  verb. 
(Jurata).     Therefore  not  only  Matrers  of  Fact 
were  tried  by  Twelve,  but   of  ancient  Times, 
twelve  judges  were  to  try  Matters  in  Law,  in 
the  Exchequer-Chamber \  and  there  were  twelve 
Councilors  of  State  for  Matters  of  State  ♦,  and 
he  thatwageth  his  Law  muft  have  eleven  others 
with  him  who  believe  he  fays  true.     And  the 
Law  is  fo  precife  in  this  Number  of  Twelve, 
that  if  the  Trial  be  by  more  or  lefs,  it  is  a  Mil- 
trial  ;  but  in  Inquefts  of  Office  (£),  as  a  Writ  of 
Wafte,  there  lefs  than  Twelve  may  ferve.    F. 
N.  B.  107.  c.     And  in  Writs  to  inquire  of  Da- 
mages, the  juft  Number  of  Twelve  is  not  re-  Finch  400^ 
quifite,  for  they  may  be  over  or  under  ;  and  fo  484- 
it  was  refolved,  Trin.  1651.  B.  R.  Abbot  verfus  Inquefts  of 
//a//,  that  the  Sheriff  ought  (in  Writs  of  Inquiry)  Office.  Vide 
to  fummon  Twelve  by  their  Names,  yet  Da-^»f*M3- 
mages  affeffed  by  a  lefs  Number  is  fufficient ; 
and  in  the  Writ  to  the  Sheriff,  quodipfe  inquirat 
per  Sacr amentum  proborum  hominum>    omitting 
(duodecim)  it  is  good  and  ufual. 

And  in  a  Writ  of  Inquiry  of  Wafte  by  thir- 
teen it  was  holden  good.     1  Cro.  414. 

(a)  The  Privilege  of  Trial  by  Jury,  is  of  great  Anti- 
quity in  this  Kingdom  ;  fome  Writers  will  have  it  that  Ju- 
ries were  in  Uie  among  the  Britain  ;  but  it  is  more  pro- 
bable that  this  Trial  was  introduced  by  the  Saxons :  Yet 
fome  fay,  that  we  had  our  Trials  by  Jury  from  the  Greeks ; 
(the  firft  Trial  of  a  Jury  by  Twelve  being  in  Greece.)  By 
the  Laws  of  King  Etbelred,  it  is  apparent  that  Juries  were 
in  Ufe  many  Years  before  the  Conqueft;  and  they  are  as 
it  were  incorporated  with  our  Conititution,  being  the  moll 
valuable  Part  of  it ;  for  without  them  no  Man's  Life  can 
be  impeached,  (unlefs  it  be  by  Parliament)  and  no  one's 
Liberty  or  Property  ought  to  be  taken  from  him. 

[b)  P/oiv.  Com  in  frocemio.  Twelve  Judges.  Lefs  than 
Twelve  in  Inquefts  of  Office. 

In 
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In, Dower,  if  the  Tenant  come  at  the  Grand 
Cape,  and  fay  he  was  always  ready  to  render 
Dower,  and  IiTue  is  raken  upon  this,  although 
Seifin  of  the  Land  be  prefently  awarded,  yet  no 
Inquell  of  Office,  but  ^he  Jury  upon  the  Trial 
of  the  Iftue  (hall  aflefs  Damages.  22  E.  3.  15. 
Roll.  Trial,  595. 

In  what  Cafes  there  (hall  be  an  Inqueft  of 
Office,  and  in  what  not;  fee  Roll.  Tit.  Trial, 

595- 
Why  the  And  although  there  can  be  no  Verdict  but 

Sheriff  returns  by  Twelve,  yet  by  ancient  Courfe  and  Ufage, 
twenty-four.  (which,   as  the  Lord  Coke  tells  us,  makes  the 
Law  in  this  Cafe.     1  Inft.  155.)  the  Sheriff  is 
to  return  Twenty-four.     And  this  is  for  Expe- 
dition of  Juftice  ;  for  if  Twelve  mould  only  be 
returned,  no  Man  mould  have  a  full  Jury  ap- 
pear or  fworn,   in  refpect  of  Challenges,  with- 
out a  Tales,  which   would  be  a  great  Delay  of 
Trials;  and  for  this  Caufe  at  Common  Law,  it 
was  Error   if  the  Sheriff  returned    lefs    than 
If  the  Sheriff  Twenty-four.     But  now  it  is  remedied  by  the 
tTan^ent      Statute  of  l8  Eliz'  as  a  Mif-return.     See  Cro. 
ionXTZo    l  Parc  223-  Lih-  5-  36,  37-     By  which  Books 
Error.  it  appears,  that  if  the  Sheriff  return  but  Twenty- 

three,  fc?r.  it  fhall   not  vitiate  the  Verdicl:  of 
Twelve,  no,  though  a  full  Jury  do  not  appear, 
fo  that  the  Trial  is  by  ten  of  the  principal  Pa- 
Keble  1  Part  nel,  and  two  of  the  Tales,  notwithftanding  May- 
310.  nardh  Opinion  to  the  contrary,  and  Cro.  3  Part 

587.  After  Verdicl  it  was  alledged  in  Arreft 
of  Judgment,  that  neither  upon  the  Venire  fa- 
cias or  Diftringas  there  was  not  made  any  Re- 
turn ;  and  it  was  held  by  the  whole  Court  good 
Caufe  for  the  flaying  the  Judgment,  and  that 
it  was  not  aided  by  the  Statutes.  The  Sheriffs 
ufed  to  fummon  above  twenty-four,  fcil.  effra- 

natam 
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\71atam  multitudinem ;  but  now  they  are  prohibit-  Muft  not  re- 
td   by  Statuce  to  fummon  above  twenty -four. turn  above 

\WeJl.2.cap.3Z.     2hJl.U7-  twenty-four. 

If  the  Iflue  be  to  be  tried  by  two  Counties,  in  what  Cafes 
if  but  one  of  one  County  appear,  although  a  the  Inqueft 
full  Inqueft  appear  of  the  other,  yet  this  fhall  J?1311  remain 
remain  for  Default,  becaufe  they  cannot  try  that  ^rf^k  ** 
which  is  in  another  County.     There  ought  to 
I  be  fix  of  each  County.     And  fo  of  one  Inqueft  TwoCountics: 
out   of  a  Franchife,    and  another  out  of  the 
|Guildable;  and  fo  of  two  Panels  returned  in  an 
IfAfilze  by   feveral  Bailiffs  of  Franchifes  to  try 
one  Iflue,  and  one  Panel  makes  Default,    the 
Ififue  (hall  not  be  tried  by  the  other  Panel,  for 
the*  Jurors  in  one  Franchife  cannot  make  the 
View  in  another  Franchife.     Roll.  Tit.  Trial, 

673- 

If  the  Jury  be  of  two  Counties,  or  two  Pa-  The  Manner 
I  nels  of  the  Guildable  and  Franchife,  &V.  they  of  Swearing 
(hall  be  fworn  interchangeably,  firft  one  of  one,  the  Jurors, 
then  another  of  the  other. 

If  a  Juryman  appear,  and  refufe  to  be  fworn, 
or  refufe  to  give  any  Verdict,  if  he  endeavours 
to  impofe  upon  the  Court,  or  is  guilty  of  any 
Mifbehaviour  after  Departure  from  the  Bar,  he 
may  be  fined,  and  Attachment  iflue  againfi 
him.     2  Hawk.  P.  C.  145,  146. 

If  the  Jury  go  at  large  until  another  Day 
after  they  are  fworn,  and  the  Roll  of  the  Entry 
be  not  in  Court,  they  may  be  fworn  anew. 
Roll.  Tit.  Trial,  674. 

To  make  a  Jury  in  a  Writ  of  Right,  which  Where  there 
is  called  the  Grand  Affize,    there  mud  be  fix-  mull  be  16 
teen,  fcil.  four  Knights,  and  twelve  others;  the  and  2*  ina 
Jury  in  Attaint,    called  the  Grand  Jury,   mud  *ur^" 
be  twenty-four.     Finch  412,  and  485.     But  if 
the  Iflue  be  upon  a  Matter  out  of  the  Point  of 

the 
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the  Attaint,    as  upon  a  Plea  of  Nontenure,  th 
Trial  (hall  be  by  twelve  Juratores.  21  E.  3.  13 
There  may  be  more  than  fixteen  in  a  Wri 
of  Right.     Roll.  Tit.  Trial,  674. 
Where  Wit-        When  Procefs  ufed  to    be  made  out  again! 
nefTesjoin       the  Witneffes  in  Carta  nominat.  to  join  with  the 
^-hNthe /ury*  Jury  in  Trial  of  the  Deed,   as  was  ufed  befor 
is  uncertain!     tne  Statute  °f  I2  ■#•  3-  *•  2-   (**f  Teftibus)  beinj 
then  Part  of  the  Deed,  then  the  Number  w; 
uncertain,    according  as  the  Number  of  Wit- 
neffes were  in  the  Deed  :    Wherefore  no  At- 
tain  lay,    if  the  Deed  were  affirmed,    becaufe 
more  than  twelve  joined  in  the  Verdict.     But 
other  wife  if  the  Deed  was  not   found,  becaufe 

Cannot  prove  Witneffes  cannot  prove  a  Negative.  F*  N.  B. 
a  Negative.      Iq6<  fc    ,  ^   6#    2  j„^  ^  y^ 

Juror  departs       If  twelve  are  fworn,  and  one  of  them  depari 

and  another     by  Confent  (a),  another  of  the  Panel  may  b< 

{worn  by        fworn,  and  join  with  the  other  Eleven  in  th< 
Confent.  Tr     ,.>.  J   TJ   c 

Verdift.     11  H.  6.  13. 

A  Jury  of  Six.  It  hath  been  frequently  held,  that  a  Cuftom 
in  an  inferior  Court  to  try  by  fix  Jurors  is  void  •, 
and  that  though  fuch  Cuftom  is  ufed  in  Wales  ^ 
yet  that  is  by  Force  of  the  Stat.  34  H.  8.  whicl 
appoints  that  fuch  Trials  may  be  by  Six  only, 
where  the  Cuftom  hath  been  fo.  Cro.  Car.  259. 
t  Sid.  233.  3  Keb.  326.  See  Scat.  3  G.  2. 
c.  25.  feft.  9. 
Perfrmer  If  the  Record  be  pleaded  in  Bar  of  the  Af- 

Jurors.    Vide  fize,  and  the  Party   that  pleads  fays,  the  fam< 
hie,  cap.  4.     Tenements  were  put  in  View  to  the  former  Ju- 
rors:   If  the  Plaintiff  faith  nient  comprije,  this 

(a)  After  a  Juror  is  fworn,  he  may  not  go  from  the  Baf 
iintil  the  Evidence  is  given,  for  any  Caufe  whatsoever, 
without  Leave  of  the  Court ;  and  with  Leave  he  mu(t 
have  a  Keeper  with  him.    2  LilL  \  23,  1 27. 

Ihall 
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(hall  be  tried  per  primer  Jurors  £5?  auters.  1 3  ti% 
4.  10.     #0//.  7V/W,  592.  F*  pi.  1. 

So  if  the  Tenant  faith,  that  thefe  Lands  are 
hot  the  fame  Lands  before  recovered,  this  (hall 
be  tried  per  primer  Jurors  &  auters,  22  Ajfife 
16.  and  fo  in  a  Redifjeifin.    Ibid.  593.^/.  2. 

So  in  an  Aflize,  if  the  Defendant  plead  & 
Recovery  per  View  de  Jurors  in  another  Aflize* 
this  fhall  not  be  tried  by  the  Aflize,  but  per 
primer  Jurors.     13  H.  4.  10.    Ibid.  pi.  3. 

And  if  at  the  Return  of  the  former  Jurors 
and  others,  all  the  former  Jurors  appear,  the 
Trial  (hall  be  by  them  only  ;  but  if  any  do  not 
appear,  they  fhall  be  fupplied  by  the  others. 
40  Ajfife  4.  Ibid.  pi.  4. 

In  fuch  Cafes  where  the  Plaintiff  is  not  to  rt± 
cover  the  Land,  nor  to  defeat  the  former  Judg- 
ment, if  riient  comprife  be  pleaded,  upon  a 
Recovery  pleaded,  this  may  be  tried  by  other 
than  the  former  Jurors.     1  H.  6.  5.  Ibid.  pL  6. 

As  in  Trefpafs  for  Trees  cur,  the  Defendant 
pleads,  that  he  recovered  before  in  an  Aflize, 
the  fame  Land  where,  &c.  and  cur,  &c.  The 
Plaintiff  fays,  this  Land,  where,  I5V.  was  not 
put  in  View,  and  fo  nient  comprife.  This  fhall 
not  be  tried  by  the  firft  Jurors,  but  by  others, 
becaufe  this  Action  doth  not  defeat  the  former 
Judgment,  nor  recover  any  Thing  but  Dama- 
ges. Note  the  Difference,  1  H.  6.  5.  Where 
the  Trial  fhall  be  per  primer  Jurors ',  and  where 
by  them  and  Auters,  and  where  only  per  auters. 
See  Roll.  Tit.  Trial,  593.  pi.  6. 

Is  a  Writ  granted  for  the  re-examining  of  a  Certificate  of 
Matter  pafled    by  Ajfife   before  Jufiices:     And  Aflize  of  No- 
this  is  ufed  where  a  Man  appearing  by  his  Bai-  vel  EMeififc 
liff  to  an  Affize  brought  by  another,  hath  loft 
the  Day  ;  and  having  ibmething  more  to  plead 

Vol.  I.  H  for 
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for  himfelf,  which  the  Bailiff  did  nor,  or  might 
not  plead  for  him,  defires  a  further  Examina- 
tion of  the  Caufe,  either  before  the  fame  Ju- 
ftices,  or  others,  and  obtains  Letters  Patent  to 
them  to  that  Effect  -,  whereupon  he  brings  a 
Writ  to  the  Sheriff  to  call  both  the  Party  for 
whom  the  AJfife  paffed,  and  the  Jury  that  was 
impanelled  on  the  fame,  before  the  faid  Juftices 
at  a  certain  Day  and  Place,  when  the  fame  is 
to  be  examined  :  And  it  is  called  a  Certificate ', 
becaufe  therein  mention  is  made  to  the  Sheriff, 
that  upon  the  Party's  Complaint  of  the  defec- 
tive Examination,  as  to  the  AJfife  paffed,  the 
King  had  directed  his  Letters  Patent  to  the 
Juftices  for  the  better  certifying  of  themfelves, 
whether  all  the  Points  of  the  faid  Affife  were 
duly  examined.  Reg.  Orig.  200.  F.  N.  B. 
181.  Braftoti)  lib.  4.  c.  13.     Horn's  Mirror, 

lib.  3-     , 

Muft  be  twelve      A  Judgment  out  of  an  inferior  Court  was 

Jurors  in  a       reverfed  ;    becaufe,  being  by  Default,  the  In- 

Wnt  of  In-     qUjrv  0f  Damages  was  only  by  two  Jurors,  and 

yd[ry'  Cuftom  alledged  to  warrant  it ;    and  it  was  re- 

folved  by  the  Court,  that  there  cannot  be  lefs 

than  twelve,  though   the  Writ  of  Inquiry  faith 

only,    per  Sacr amentum  proborum  &   legalium 

homimm,    and    not  duodecimo  as   in  a  Venire. 

1  Vent.  113. 

Rules  in  firi-        Trin.  8  W.  3.    A  Rule  was  made  in  B.  R. 

kingafpecial  That  when   the  Mafter  is  to  ftrike  a  Jury,  he 

JUI7*  mould  give  Notice  to   the  Attornies  on  both 

Sides  to  be  prefent ;  and  if  one  comes,  and  the 

other  does  not,  he  that  appears  (hall  ftrike  out 

Twelve,  and   the  Mafter  (hall  ftrike  out  other 

Twelve  for  him  that  is  abfent.    Salkeld  405. 

If  it  be  not  expreffed  in  the  Rule,  that  the 
Mafter  fliaJl  ftrike  forty-eight,  and  each  of  the 

Parties 
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Parties  (hall  ftrike  out  Twelve,  the  Matter  is 
to  ftrike  twenty-four ;  and  the  Parties  have  no 
Liberty  to  ftrike  out  any.     Salk.  405. 

On  a  Motion  granted  for  Leave  to  amend  an 
Information  in  a  Cafe  of  Mifdemeanor,  Leave 
was  likewife  granted  for  the  Mailer  to  ftrike  a 
Jury  by  Confent ;  fed  contra  in  capital  Cafes, 
for  then  thfe  Prifoner  would  lofe  his  Challenges. 

On  Motion  for  a  fpecial  Jury  in  a  Cafe  of 
Murder,  it  was  denied  per  Cur* ;  for  in  Cafes 
of  Treafon  or  Felony,  there  can  be  no  fpecial 
Jury,  and  the  Party  hath  a  right  of  challenging 
twenty  without  Caufe ;  in  Cafes  of  fpecial  Juries 
there  are  forty-eight  brought  before  the  Matter, 
who  ftrikes  off  twenty-four,  in  which  Cafe  there 
cannot  be  a  Rule  for  a  good  Jury. 

If  there  be  no  legal  Exceptions  againft  the 
Sheriff,  the  Court  cannot  flip  him,  and  order  a- 
nother  to  ftrike  a  fpecial  Jury  without  Confent  of 
the  Parties  to  be  tried  at  the  Affizes  5  but  if 
there  be  any  Objection  againft  him,  and  that 
made  out  by  Affidavit,  a  fpecial  "Jury  may  then 
be  ftruck  by  the  Matter  without  Confent  *,  fo  to 
try  a  Caufe  at  Bar,  a  fpecial  Jury  may  be  ftruck 
without  Confent.     Vin.  Trial,  301. 

Formerly  the  Matter  and  Under-Sheriff 
(who  attends  with  the  Book  of  Freeholders 
Names),  had  each  a  Guinea  a  fide  from  the 
Plaintiff  and  Defendant ;  but  fee  the  Stat. 
3  G.  2.  cap.  25.  by  which  the  whole  Charge 
lies  on  the  Party  applying  for  a  fpecial  Jury. 

By  3  G.  2.  c.  25.  fett.  15.  reciting,  '   That 

*  whereas  fome   Doubt   hath    been  conceived 

*  touching  the  Power  of  his  Majefty's  Courts  of 

*  Law  at  IVeftminfter,  to  appoint  Juries  to  be 

*  ftruck  before  the  Clerk  of  the  Crown,  Matter 

*  of  the  Office,  Frothonotaries,  or  other  pro- 

Ii  2  .  •  per 
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«  per  Officer  of  fuch  refpective  Courts,  for  the 

*  Trial  of  IlTues  depending  in  the  faid  Courts, 
c  without  the  Confent  of  the  Profecutor  or  Par- 

*  ties  concerned  in  the  Profecution  or  Suit  then 
1  depending,  unlefs  fuch  Iffues  are  to  be  tried 

*  at  the  Bar  of  the  fame  Courts,  Be  it  de- 
«  elated  and  enacted  by  the  Authority  aforefaid, 
'  That  it  (hall  and  may  be  lawful  to  and  for  his 
<  Majefty's  Courts    of  King's   Bench,    Common 

*  Pleas,  and  Exchequer,  at  PVeftminlter  refpec- 
«  lively,  upon  Motion  made  on  Behalf  of  his 
«  Majefty,    his  Heirs,  or  Succeffors,  or  on  the 

*  Motion  of  any  Profecutor  or  Defendant  in 
c  any  Indictment  or  Information  for  any  Mif- 
c  demeanor,  or  Information  in   the  Nature  of 

*  a  Quo  Warranto  depending  or  to  be  brought 

*  or    profecuted   in   the    faid  Court  of  King's 

*  Bench,  or  in  any  Information  depending  or  to 
c   be  brought  or  profecuted  in  the  faid  Court  of 

*  Exchequer,  or  on  the  Motion  of  any  Plaintiff 

*  or  Plaintiffs,  Defendant  or  Defendants  in  any 

*  Action,  Caufe,   or  Suit  whatfoever,  depend- 

*  ing  or  to  be  brought  and  carried  on  in  the 

*  laid  Conns  of  King's  Bench*  Common  Pleas, 
fc  and  Exchequer,  or  in  any  of  them ;   and  the 

*  faid  Courts  are  hereby  reflectively  authorized 

*  and  required,  upon  Motion  as  aforefaid,  in 
c  any  of  the  Cafes  beforementioned,  to  order  and 
'  appoint  a  Jury  to  be  (truck,  before  the  proper 
4  Officer  of  each  refpective  Court,  for  the  Trial 

*  of  any  Iffue  joined  in  any  of  the  laid  Cafes,  and 

*  triable  by  a  jury  of  twelve  Men,  in  fuch  Man- 

*  ner  as  fpecial  Juries  have  been,  and  are  ufually 

*  (truck  in  fuch  Courts  refpectively,  upon  Trials 

*  at  Bar  had   in  the  faid  Courts  ;    which  faid 

*  Jury  fo  (truck  as  aforefaid  (hall  be  the  Jury 

*  returned  for  tjie  Trial  of  the  faid  Iffue. 

<  And 
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And  Seft.  16.  It  is  Further  enabled,  c  That 
4  the  Perfon  or  Party,  who  fhall  apply  for  fuch 
c  Jury  to  be  ftruck  as  aforefaid,  fhall  bear  and 
'  pay  the  Fees  for  the  Striking  fuch  Jury,  and 
c  fhall   not  have  any  Allowance  for  the  fame> 

*  upon  Taxation  of  Cofts.* 

Seft.  1 7.  Provided,  c  That  where  any  Special 
4  Jury  fhall  be  ordered  by  Rule  of  any  of  the 

*  laid  Courrs  to  be  ftruck  by  the  proper  Officer 

*  of  fuch  Court,  in  the  Manner  atorefaid,  in 
c  any  Caufe  arifing  in  any  City,  or  County  of  a 

*  Cicy  or  Town,  the  Sheriff  or  Sheriffs,  or  Un- 
4  der  Sheriff  of  fuch  City,  or  County  of  a  City 

*  or  Town,  fhall  be  ordered  by  fuch  Rule  to 
4  bring,  or  caufe  to  be  brought  before  the  faid 
4  Officer,  the  Books  or  Lifts  of  Perfons  quali- 
4  fled  to  ferve  on  Juries  within  the  fame,  out 

*  of  which  Juries  ought  to  be  returned  by  fuch 
4  Sheriff  or  Sheriffs,  in  like  Manner,  as  the 
4  Freeholders  Book  hath  been  ufually  ordered  to 
4  be  brought,  in  order  to  the  Striking  of  Juries 
4  for  Trials  at  the  Bar,  in  Caufes  arifing  in 
4  Counties  at  large-,  and  in  every  fuch  Cafe  the 
4  Jury  fhall  be  taken  and  ftruck  ouc  of  fuch 
4  Books  or  Lifts  refpeiliveiy.' 

Since  our  Author  wrote  the  following  Stat. 
of  3  G.  2.  c.  25,  hath  been  made,  relating  to 
the  Number  of  Jurors  to  be  returned  :  And  here 
we  (hail  firft  obferve  that, 

At  Common  Law  in  Civil  Caufes,  it  feems 
the  Sheriff  might  have  returned  above  24  if  he 
pieafed  •,  and  therefore  by  the  Stat.  Weft.  2.  c. 
38.  (a)  It  is  recited,  That  whereas  Sheriffs  were 
ufed  to  fummon  an  unreafonable  Multitude  of 

[a)  Note ;  this  Stat,  extends  not  to  Jurors  returned  for 
trial  of  Criminal  Perfons.     Kel.  16. 

H  3  Jurors, 
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Jurors,  to  the  Grievance  of  the  People ;  it  is 
ordained,  that  from  thenceforth,  in  one  Jffize, 
no  more  fhall  be  returned  than  24.  See  Godb. 
3  70.     2  Keb.  310. 

And  now  by  the  above  mentioned  Stat,  of 

the  .3  G.  2.  c.  25.  feci.  8.   It  is  enacted,  'That 

c  every  Sheriff  or  other  Officer,  to  whom  the 

c  Return  of  the  Venire  facias  juratores,  or  othefr 

•    *  Procefs  for  the  trial  of  Caufes  before  Juftices 

*  of  Affize  or  Nifiprius,  in  any  County  in  (b)  Eng- 
c  land,  doth  or  fhall  belong,  fhall,  upon  his  Re- 

*  turn  of  every  fuch  Writ  of  Venire  facias  (un- 
c  lefs  in  Caufes  intended  to  be  tried  at  Bar,  or  in 

*  Cafes  where  a  Special  Jury  fhall  be  (truck  by 
'  Order  or  Rule  of  Court)  annex  a  Panel  to  the 

*  faid  Writ,  containing  the  Chriftian  and  Sir- 
c  names,  Additions  and  Places  of  Abode  of  a 

*  competent  Number  of  Jurors,  named  in  fuch 

*  Lifts  as  qualified  to  ferve  on  Juries,  the  Names 
c  of  the  famePerfons  to  be  inferted  in  the  Panel 
c  annexed  to  every  Venire  facias,  for  the  Trial 
c  of  all  IfTues  at  the  fame  Affizes  in  each  refpec- 

*  tive  County ;  which  Number  of  Jurors  fhall 
1  be  not  lefs  than  Forty-eight  in  any  County, 
c  nor  more  than  Seventy-two,  without  direc- 

*  tion  of  the  Judges  appointed  to  go  the  Cir- 
c  cuir,  and  fit  as  Judges  of  Affize  or  Nifiprius* 
c  in  fuch  County,  or  one  of  them,  who  are  re- 
4  fpectively  hereby  impowered  and  required,  if 
'  he  or  they  fee  Caufe,  by  Order  under  his  or 

*  their  refpedive  Hand  or  Hands,  to  direct  a 

(b)  By  the  ninth  SeSI.  of  this  Stat,  the  Number  in  Wales 
for  the  Grand  Seflions  not  to  be  lefs  than  Ten,  nor.  more  tljan 
Fifteen  out  of  every  Hundred,  and  to  be  fummoned  eight 
Days  before.  By  the  1 8th  Seel,  the  Number  in  the  Coun- 
ties Palatine,  the  fame  as  in  other  Farts  of  England,  and 
to  be  fummoned  14.  Days  before. 

'  greater 
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*  greater  or  lefler  Number,  and  then  fuch  Num- 

*  ber  as  (hall  be  fo  dire&ed  (hall  be  the  Num- 
4  ber  to  ferve  on  fuch  Jury ;  and  that  the  Writs 

*  of  Habeas  corpora  juratorum  or  Dijlringas,  fub- 

*  fequent  to  fuch  Writ  of  Venire  facias  juratores, 
1  need  not  have  inferred  in  the  Bodies  of  fuch 
4  refpective  Writs  the  Names  of  all  the  Perfons 
c  contained  in  fuch  Panel;  but  it  (hall  be  fuf- 

*  ficient  to  infert  in  the  Mandatory  part  of  fuch 

*  Writs  refpeclively,  Corpora  feparalium  perfo- 

*  narum  in  panello  huic  brevi  annexo  nominata- 
«  rum,  or  Words  of  the  like  Import,  and  to 
4  annex  to  fuch  Writs  refpectively  Panels,  con- 

*  taining  the  fame  Names,  as  were  returned  in 

*  the  Panel  to  fuch  Venire  facias,  with  their  Ad- 

*  ditions  and  Places  of  Abode,  that  the  Parties 

*  concerned  in  any  fuch  Trials  may  have  timely 

*  Notice  of  the  Jurors,  who  are  to  ferve  at  the 

*  next  Affizes,  in  order  to  make  their  Challenges 

*  to  them,  if  there  be  Caufe  -,  and  that  for  the 

*  making  the  Returns  and  Panels  aforefaid,  and 
6  annexing  the  fame  to  the  refpedtive  Writs,  no 

*  other  Fee  or  Fees  fhall  be  taken,  than  what 
4  are  now  allowed  by  Law  to  be  taken,  for  the 

*  Return  of  the  like  Writs  and  Panels  annexed 

*  to  the  fame  •,  and  that  the  Perfons  named  in 
c  fuch  Panels  fhall  be  fummoned  to  ferve  on  Ju- 
4  ries  at  the  then  next  Affizes  or  Seffionsof  Nifi 
1  prius,  for  the  refpecYtve  Counties  to  be  named 
1  in  fuch  Writs  and  no  other.' 
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Who  may  be  Jurors,  who  not-,    who    ex~ 
empted,  and  of  their  Quality  and  Suf- 
ficiency. 

Jurors muft be  ^q  much  for  their  Number;  next  their  Qua- 


Itibtri.  Vide  2  ^ 
Jnft.  fol.  27     ' 


1  Inft.  155, 
Fortefcue, 
Cap.  25. 


Saunders  a- 
vainjl  Leek. 


Regale, 


lity  is  to  be  confidered ;  and  for  this  the 
Writ  imforms  you  who  they  are  to  be,  1.  C- 
beros,  that  is,  Freemen,  not  Villeins  or  Aliens ; 
and  that  not  only  Freemen,  and  not  Bond;  but 
alfo  thofe  that  have  fuch  Freedom  of  Mind  that 
they  ftand  indifferent,  without  any  Obligation 
of  Affinity,  In tereft,  or  any  other  Relation  what- 
foever,  to  either  Party :  Sometimes  the  Word 
Probos  inftead  of  Liberos  is  attributed  to  them  ; 
they  are  both  good  Epithets  for  a  Juror,  but  I 
efteem  the  firft  as  moft  fignificant. 

Error  of  a  Judgment  in  the  Marfhalfea,  the 
Venire  facias  being  Probos  £s?  Legates,  not  faying 
as  the  Regifter  is,  Liberos  homines ,  &c.  fed 
non  allocatur ;  Judgment  affirmed.  Keble  1 
Part  563. 

2.  They  ought  to  be  Legates ;  not  outlawed, 
nor  fuch  as  have  loft  Liberam  Legem^  or  become 
infamous,  as  Recreants,  Perfons  attainted  of  Fe- 
lony, falfe  Verdict,  Confpiracy,  Perjury,  Pre- 
munire  or  Forgery  upon  the  Statute  of  5  Eliz. 
cap.  14.  and  not  upon  the  Statute  of  1  H.  5.  3. 
Not  fuch  as  have  had  Judgment  to  lofe  their 
Ears,  ftand  on  the  Pillory  or  Tumbrel,  or  have 
been  ftigmatized  or  branded,  nor  Infidels*;  nei- 
ther can  any  fuch  be  Witneffes.     1  Inft.  6. 
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3.  Homines  $  they  ought    to   be  Men,  (yet  A  Jury  of 
there  (hall  be  a  Jury  of  Women  to  try  if  a  Wo-  Women- 
man  be  Enfeint,  upon  the  Writ  de  ventre  in/pi- 
ciendo):  But  what  Kind  of  Men  thefe  oughc  to 
be,  is  worthy  to  be  known.     And  for  this  iome 
Men  are  exempred  from  ferving  on  Juries,  in 
Refpecl:  of  their  Dignity,  as  Barons,   and  all 
above   them  in  Degree.     Many  are  exempred  Exemption  of 
by  the  Writ  de  non  ponendis  in  AJJiJJs,  F.  N.  B.  Juries. 
166.  as  aged  Perfons   Seventy  Years  old,  and 
many  others  are  exempted,  as  Clerks,  Tenants  Who  are  to 
in  Ancient  Demefne,  Minifters  of  the  Foreft:,  be  exempted 
(out  of  the  Foreft)  Coroners,  Infants  under  thefrom  Junes- 
I  Age  of  fourteen  Years,  Officers  of  the  Sheriff, 
fick  decrepit  Men,  and  fuch  as  are  exempted 
by  the  King's  Charter:  Yet  in  a  Grand  Affize, 
Perambulaion,  Attaint,  and  fome  other  Special 
Cafes,  iuch  Men  as  are  not  exempted  by  Rea- 
fon  of  their  Dignity,  (hall  be  forced  to  ferve, 
notwithstanding  their  Exemption  in  other  Cafes. 
See  Dalton's  Office  of  Sheriffs,  fol.  121.  52  H. 
3.  cap.  14.     2  Inft.  127,  130,  378,  447,  and 
56  1.     Counfellors,  Atiornies,  Clerks,  and  other 
Minifters  of  the  King's  Courts,  are  not  to  ferve 
on  Juries;  but  I  find  one  Jury  made  of  Attor-  A  Jury  of  At- 
nies  of  the  Common  Bench  and  Ex chequer ,    in  tomies. 
a  Cafe  brought  upon  a  Bill  in  the  Exchequer,  by 
Sir  Thomas  Seton,  Juftice,  againft  Luce  C.  for 
calling  of  him  Traitor  in  the  Prefence  of  the  Trea- 
furer  and  Barons  of  the  Exchequer.     And  this 
Jury  of  Attornies  gave  the  Juftice  one    hun- 
dred Marks  Damages.     30  AJfife  19. 

The  Court  frequently  order  a  Jury  of  Mer- 
chants to  try  Merchants  Affairs. 

If  the  Charter  of  Exemption  be,  that  he  mall  jn  what  Cafes 
not  be  put  in  Juratis,  AJJifis  feu  recognitioyiibus  they  fhall  be 
aliauibus,  yet  this  fhall  not  excufe  in  a  Writ  of  difcharged  by 

Right  Charter' 
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Right  upon  Trial  of  the  Grand  Aflize,  for  h< 
comes  not  in,  in  this  Cafe,  by  fuch  Procefs  as  in 
otherCafes,  but  is  chofen  by  the  Oath  of  the  foui 
Chevaliers,  and  now  he  is  in  a  Manner  Judge 
in  this  Cafe.  39  E.  3.  15.  Roll.  Trial,  632.  B. 
pi.  1. 

Neither  (hall  it  exempt  him  in  an  Attaint, 
nor  in  a  Grand  Inqueft,  to  inquire  of  Felonies, 
&c.  becaufe  the  Charter  hath  not  this  Claufe. 
Licet  tangat  nos  cj?  hxredes  noftros.  42  AJf.  5. 
Ibid,  pi.  3. 

At  what  At  the  Nifi  prius  the  Bailiffs  of  a  Vill  may 

Time,  and      (hew  a  Charter,  that   to    try  Contracts,  &c. 
how  the  Char-  within  the  Vill,  the  Inqueft  fhall  be  all  of  De- 
ter^llbeal-njzenSj  w;thout  Foreigners,  and  this  (hall  be 
allowed,  and  the  Foreigners  (hall  be  oufted.  29 
jff  15.  Ibid.  633. 

So  may  the  Burgeffes  who  are  put  upon  a 
Jury  out  of  the  Borough,  if  they  have  fuch  aj 
Charter.     30  AJf.i. 
Allowed  with-      If  a  Man  be  impanelled  of  an  Inqueft,  and 
cut  Writ.       fhew  fuch  Charter  of  Exemption  of  the  fame 
King  in  whofe  Time  he  (hews  it,  this  ought  toi 
be  allowed  without  Writ.     39  E.  3.  15.  Roll. 
Ibid.  633. 

The  Jurors  ought  to  come  in  Perfon,  and 

claim  Privilege,  the  Sheriff  cannot  return  it.     2 

Inft.  130. 

VifEe,  4.  Be  vicinet.  de  C.  It  is  not  fufficient  that 

they  dwell  in  the  County,  but  they  are  to  be 

of  the  Neighbourhood,  nay  le  plus  procheins  to 

the  Place  of  the  Fact,  as  by  Artie,  fuper  Chartas 

cap.  9.  it  is  appointed  :  They  muft  be  moft  near, 

moll  fufficient,  and  leaft  fufpicious.     Ibid,  as  I 

fhall  ihew  hereafter. 

Sufficiency  of      5'   ^3orum    ^uilibet    habeat    quataor    librat* 

Jui'orj.  terffy  tenement*  vet  reddi?  per  4nnum  ad  mi- 

mis  \ 
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ms  •,  this  is  their  Sufficiency,  where  the  Debt 
or  Damages  (or  both  together,  1  Inft.  272.) 
amount  to  40  Marks  or  above.  This  Suffici- 
ency of  Jurors  in  other  Cafes  of  lefier  Moment, 
is  (till  left  to  the  Difcre^ion  of  the  Juftices,  For- 
tefcue,  cap.  25.  who  (Experience  tells  us)  never 
require  Jurors  under  4. 1,  per  Annum,  according 
to  the  Statute  of  27  Eliz,  cap.  6.  before  which, 
Men  of  40  j.  per  Annum  ferved;  but  neither 
this  nor  the  Statute  of  35  H.  8.  extend  to  Juries 
in  Cities,  Towns  corporate,  or  other  privileged 
Places,  or  in  the  twelve  Shires  of  Wales  \  fo 
that  there  they  fhall  be  returned,  as  before  they 
lawfully  might  have  been.  For  the  Jurors  Suf- 
ficiency in  Attaints,  fee  the  Statutes  15  ft.  6. 
5.     18  ft.  6.  2.  and  18  ft  8.  3. 

As  to  the  Statute  35  ft.  8.  6.  the  Trial  or- 
dained by  that  Statute,  lies  only  in  fuch  Ac- 
tions, which  have  their  ordinary  Trial  by  twelve 
Men,  and  not  more ;  and  by  Writ  ofclSlifiprius ; 
and  this  only  in  thofe  Actions  in  which  the 
Procefs  of  Vinire  facias,  Habeas  corpora  and  D/- 
ftingas  lies  againft  the  Jurors,  and  in  no  other 
Actions. 

And  although  the  Statute  only  mentions  the 
Trial  of  Iflues  joined  in  the  King's  Courts, 
commonly  holden  at  Weftminfter;  and  if  the 
Action  be  commenced  in  any  other  Court,  yet 
if  the  Iflue  be  joined  in  any  of  the  Courts  ac 
Weftminfter,  it  fhall  be  tried  according  to  the 
faid  Statute;  and  fo  if  thofe  Courts  are  remo- 
ved from  Weftminfter,  the  Iffues  joined  in  them 
(hall  be  tried  as  the  faid  Statute  directs. 

And  the  Words,  betwixt  Party  and  Party, 
fhall  only  be  intended  of  common  Perfons,  and 
not  betwixt  the  King  and  any  other  Perfon,  nor 
when  the  King  joins  with  any  other  Perfon,  in 

any 
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any  Action,  which   by  the  Releafe  or  Pardon, 
may  be  difcharged  before  the  Action  brought. 

In  an  Information  of  Intrufion  by  the  Qween, 
a  Juror  was  challenged  for  Inefficiency  of  Free- 
hold ;  he  had  but  to  the  Value  of  15J.  a  Year. 
It  was  adjudged  that  the  Statutes  H.  5.  and  27 
Eliz.  extend  only  betwixt  Party  and  Parry,  and 
not  to  the  Queen ;  and  if  he  had  any  Freehold, 
ic  was  fufficient,  but  fome  Freehold  he  muft 
have.  Cro.  Eliz.  38,  413.  Sir  Chrifiopher 
Blunl's  Cafe. 

An  Action  on  the  Cafe  was  commenced  in 
Chancery,  and  on  IfTue  joined  there,  a  Venire 
iflued,  quorum  quilibet  habet  quatuor  Libras  ad  mi- 
nus, to  try  it  in  B.  R.  and  on  Trial  it  was  found 
for  Plaimiffi  and  now  it  was  moved  in  Arrcft 
°f  Judgment,  that  this  Venire  was  wrong,  and 
that  the  S.atute  27  Eliz.  c.  6.  only  extends  to 
IfTues  joined  in  B.  R.  B.  C.  or  Exchequer:  But 
it  was  held  well,  and  that  the  Statute  extended 
to  all  IfTues  tried  in  B.  R.  wherever  they  were 
joined. 

What  is  necefTary  to  be  known,  in  Refpect 
of  Tales  de  circumftantibus,  &c.  See  Williams 
his  Readings  upon  this  Sta:ute  lately  come  out 
in  Print;  in  which  there  are  many  ingenious 
Speculations  \  but  becaufe  they  do  not  come 
often  in  Practice,  and  the  Project  of  this  Trea- 
tife  is  only  to  contain  Matters  ufeful  for  Prac- 
tifers ;  that  the  Book  may  not  fwell  too  big, 
I  omit  them,  referring  you  to  the  Reading 
itfelf.  See  afterwards  in  the  Chapter  of  Chal- 
lenges. 

It  is  the  general  Courfe  of  the  World    to 

efteem  Men  according    to  their   Eftates  •,   for 

Quantum  qui/que  fua  nummorum  fervat  in  area, 

Tanlum    habet  ds?  fidei :    And    fure  I  am,  the 

3  Makers 
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Makers  of  this  Law  had  Caufe  enough  to  do  fo 
in  this  Cafe ;  for  if  Men  of  lefs  Eltates  fhould 
ferve  on  Juries,  fuch  Fellows  would  only  be 
(Lifted  into  Inquefts,  as  had  more  need  to  be 
relieved  by  the  8  d.  than  Difcretion  to  fift  out 
the  Truth  of  the  Fact :  'Tis  hard  to  get  an  un- 
biased Jury  now  •,  but  furely  lefs  Rewards  would 
fooner  bribe  and  byafs  meaner  Men  than  thefe. 
Therefore,  left  Poverry  or  NccelTiry  mould 
tempt,  every  Juror  mult  have  4/.  per  Annum 
as  aforefaid,  of  Freehold,  out  of  Ancient  De- 
mefne.  And  the  Court  may,  in  Matters  of  Jurors  of 
great  Confequence,  direct  a  Venire  facias  for  a  above  4/.  per 
Jury  above  4/.  per  Annum  a-piece,  but  not  un-  mum* 
der.  Cro.  2  Part  672.  But  in  fuch  Cafes  (every 
one  knows)  the  Court  commonly  orders  the  Pro- 
thono'ary  to  chufe  forty-eight,  out  of  the  She- 
riff's Book  of  Freeholders,  of  the  moft  fubftan- 
tial  Men  in  the  County,  and  the  Parties  ftrike 
-out  twelve  a-piece,  then  the  Sheriff  returns  the 
reft. 

Note  •,  In  former  Times,  when  Eftates  of  In- 
heritance were  in  few  Men's  Hands,  fuch  as  had 
40  s.  per  Annum  were  found  fufficient  Men  to 
ferve  on  Juries.  After,  Eftates  of  Inheritance 
coming  in  greater  Meafure  to  the  Vulgar,  it  was 
by  the  faid  Statute  27  Eliz.  cap.  6.  made  4/. 
per  Annum;  and  the  fame  Reafon  improving  in 
Jate  Times,  it  was  thought  confiding  with  the 
Wifdom  of  a  Parliament  to  raife  it  to  20/.  perjurors  of  zol. 
Annum^  to  the  End  Men's  Eftates  might  bepcrdnnum. 
trufted  in  the  Judgment  of  more  knowing  Judges 
of  the  Fact,  when  they  become  litigious ;  and 
this  was  by  an  A (51  of  16  £s?  17  Car.  2.  cap.  3. 
which  being  but  a  Probationer,  and  to  continue 
but  for  three  Years,  and  from  thence  to  the 
End  of  the  next  Sefiion  of  Parliament,  it  is  ex- 
pired. Such 
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Such  a  Man  who  hath  Land,  Rent,  Office, 
or  other  Profit  apprender,  out  of  Ancient  De- 
mefne,  to  the  clear  yearly  Value  of  4  /.  of  which 
he  may  have  an  Aflife,  he  hath  fufficient  Free- 
hold to  be  a  Juror.  Vide  the  faid  Reading 
where  you  may  know  what  Eftate  is  fufficie^t  to 
make  a  Man  a  Juror.  See  the  Chapter  of  Chal- 
lenges in  this  work. 

But  now  by  the  Statute  4  6?  5  Will.  £s?  Ma- 
ria,  c.  24.  feci.  1 5.  all  Jurors  (other  than  Strangers 
per  medietat.  lingua)  returned  upon  Trial  of  IfTues 
joined  in  the  King's  Bench,  Common  Pleas  or  Ex- 
chequer',  or  before  Juftices  of  Afllze  or  Nifi priusy 
Oyer  and  Terminer ',  Gaol- Delivery,  or  General 
Quarter-Seffions  of  the  Peace,  (hall  have  in  their 
own  Name  or  in  Truft,  within  the  fame  County, 
10  /.  a  Year,  above  Reprifes,  of  Freehold  or  Co- 
pyhold Land,  or  in  Ancient  Demefne,  or  in 
Rents  in  Fee-Cmple,  Fee-tail,  or  for  their  own 
or  fome  other  Perfon's  Life-,  and  in  Wales  61. 
a  Year.  If  any  be  returned  of  lefifer  Eftate,  he 
may  be  difcharged  by  Challenge,  or  upon  his 
Oath  ;  nor  (hall  a  Juror's  IfTues  be  faved,  but 
by  Order  of  Court,  for  reafonable  Caufe  proved 
upon  Oath. 

The  Sheriff,  Coroner  or  other  Minifter  re- 
turning any  Perfon  of  lefTer  Eftate,  (hall  for- 
feit 5/.  to  their  Majefties,  for  every  Perfon  fo 
returned. 

They  mud  be  fummoned  fix  Days  before  the 
Day  of  their  Appearance,  and  none  to  take  a 
Reward  to  excufe  a  Juror's  Appearance,  on  Pain 
to  forfeit  10/.  to  their  Majefties. 

This  Act  extends  not  to  Cities,  Boroughs, 
and  Towns  corporate. 

Tales  Men  in  England  mail  have  5  /.  a  Year, 
in  Wales  3  /.  a  Year. 

No 
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No  Fee  or  Reward  fhall  be  taken  by  any 
Perfons  whatfoever,  upon  the  Account  of  any 
"Tales  returned,  upon  Pain  of  10Z.  The  one 
Moiety  to  the  Profecutor,  the  other  to  his 
Majefty. 

No  Writ  de  non  ponendis  in  Ajfifis  6?  Juratis 
fhall  be  granted,  unlefs  upon  Oath  that  the  Sug- 
geftions  are  true. 

This  A61  to  be  in  Force  three  Years,  from 
the  firft  of  May  1693,  and  is  fince  continued 
on. 

Et  qui  nee  D.  E.  nee  F.  G.  aliqua  affinitate  at-  Jurors  "muft 
tingunt ;  the  Law  is  very  cautelous,  in  not  lead- "°?  **  o{,A^ 
ing  Men  into  Temptation:  Therefore,  left^tothc 
Kindred  and  Affinity  fhould  wrong  the  Con- 
icience  to  help  a  Friend,  our  Jurors  muft  not 
be  related  to  any  of  the  Parties ;  and  for  this 
Reafon  likewife  the  Statutes  provide,  that  no 
Man  of  Law  (hall  ride  Judge  of  Afilze  or  Gaol- 
Delivery  in  his  own  Country.  8  R.  2.  2. 
33  H,  8.  cap.  24.  [but  this  is  fince  altered  by 
Stat.]  And  the  contrary  hereof  was  often 
done  by  a  Non  obftante  •,  but  how  confident  with 
Integrity  or  Prudence,  they  know  beft  who  pro- 
cure it  to  be  done.  But  becaufe  mod  Things 
concerning  the  Quality  and  Sufficiency  of  Ju- 
rors, will  come  more  properly  under  the  Title 
Challenge,  I  will  refer  you  thither. 

Rex  verfus  Higgins^  B.  R.   The  Caufe  camejurorsjnc0r- 
to  be  tried  at  Bar,  and  a  Challenge  was  made  porate  Towns 
to  the  Jury  in  Behalf  of  the  Defendants,  for  that need  not  havc 
rhe  Jurymen   were  not  Freeholders:  And  theFrechold*  - 
Court  faid  it  had  been  held,  That  for  Juries 
within  Corporate  Towns,  the  Statutes  that  have 
been  made,  requiring  that  Jurymen  fhould  have 
fo  much  Freehold,  do  not  extend  to  them;  and 
though  to  maintain  the  Challenge,  it  was  faid, 
by  the  Common  Law  that  Jurymen  were  to  be 

Freeholders ; 
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Freeholders ;  the  Court  over-rul'd  the  Challenge* 
nt.  366. 
In  Waftethe        If  in  a  Writ  of  Wade,  the  Defendant  plead 
W  fl"1***™  no  Wallc  done,  and  it  appears  upon  Examina- 
tion upon  a  Voire  dire,  That   fix  of  the  Jury 
have  view'd  the  Place  wafted,  it  is  fufficient;  if 
it  appears  upon   Examination   chat  none  of  the 
Jurors  have  had   the  View,  the  Trial   fhalt  be; 
ftay'd :  If  Wafte  be  affignM  in  feveral  Places, 
and  of  any  of  them  the  Jury  have  not  had  the 
View,  they  may  find  Nul  Pf'ajte  fait.  Lutwicb 

'55*i  1559- 
King  may  ex*      A  Grant  from    the  King  to   difcharge  one 
empc  Perions   from  ferving  on  Juries  is  good,  but  a  Grant  to 
from  lerviog    difchargc    a  who|e    Councy  is    void        ,  SiJ^ 
on  Junes.  °  '  J 

Grand  Jury  Rex  verfus  Paint.  The  Court  held  it  was 
matt  find  pur-  noc  in  the  Power  of  the  Grand  Jury  to  find  one 
W  to  the         ■}      of  ManHaughter  on  an  Indictment  of 

Indictment.      ?*     j  CJ  & 

Murder.     Sid.  230. 
A  whole  City      Rex  verfus  Per.  .:!.    It  was  there  held* 

mav  be  ex-      That  the  King  might  grant  the  Privilege  to  a 

fafifn*  Cir?'  tha:  ch"?  fco"ld  be  exemPc  from  Irving 
Juries  on  Jur^es  cut   of  their  ozvn  City.     But    it    was 

agreed  by  all,  That  by  fuch  Grant  they  would 
not  be  exempt  from  ferving  in  this  Court  B.  R. 
unlefs  there  were  an  exprefs  Claufe  in  the  Char- 
ter, that  they  mould  not  ferve  coram  iffo  Reg?. 

Apothecaries        Every  Perfon  ufirtg  and  exercifing  the  Art  of 

exempted.       2-  - ,  in  the  City  of  L  r  within 

fere-  Miles  thereof,  being  free  of  the  Society  of 

\iries  in   the  laid  City,  and  who  ih.\\\ 

id   appro-. 

for  (o  \or.v    I  he  fhali  exercife  the  laid 

Myfl  d    no    longer,  (hall  be    exempted 

from 
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from  ferving  on  any  Jury  or  Inqueft.     6  VP% 

3-  caP-  4. 

Other  Perfons  cxercifing  the  faid  Art  of  an 

Apothecary  in  any  other  Parts  of  this  Kingdom, 
who  have  ferved  as  Apprentices  feven  Years,  ac- 
cording to  the  Statute  of  5  Eliz.  mail  likewife 
be  exempted  from  ferving  on  Juries,  for  fo  long 
Time  as  they  (hall  ufe  and  exercife  the  faid  Art, 
Unlefs  fuch  Perfon  voluntarily  confent  to  ferve. 
Ibid. 

All  Seamen  alfo  duly  regiftred  are  exempted  Seamen  e&» 
from  ferving  on  Juries  by  7  fe3  8  IV.  3.  cap.  21.  emPted- 

All  Conftables  and  Head  boroughs  fhall  year-  Lifts  of  Juror! 

ly  attte  General  Quarter-Seflions  of  the  Peace, to  be  «hibi- 

in  the  Week  after  Michaelmas,  return  and  eive  *ed  ky the  , 

t  -n  ■     vxT  •  •  c  \      XT  j    a  1  wi      Conttables,  to 

a  true  Lift  in  Writing  or  the  Names  and  Abodes  the  juftjces  aC 

of  all  Perfons  within   the  refpective  Places  for  their  Quarter- 
which  they  ferve,  qualified   to  ferve  on  Juries,  Sefljons. 
between   the  Age   of   twenty-one  and  feven ty  See  ^'haP*8-P- 
Years,  which  Lift  they  fhall  deliver  to  the  Ju- 
ftices:  And  they  fhall  caule  the  Clerk  of  the 
Peace  to  deliver  a  Duplicate  thereof  to  the  She- 
riff of  the  County  or  his  Deputy,  before  the  firft 
of  January  next  following,  and  caufe  the  faid 
Lift  to  be  fairly  entred  in  a  Book,  and  kept 
among  the  Records  of  the  Sefiions :   And  no  No  other  td 
Sheriff  fhall  impanel  or  return  any  Perfon  to  be  returned  by 
ferve  on  any  Jury  at  the  Ailizt%  Gaol-Delivery  the  Sheriff. 
or  Sefiions  of  the  Peace,  who  fhall  not  be  named 
in  the  faid  Lift.     Any  Conftable  or  Headbo- 
rough  failing  to  make  fuch  Return  as  aforefaid, 
to  forfeit  5/.  to  the  King.   7  C5*  8  IV.  3.  cap.  32. 

Every  Summons  of  Perfons  qualified  to  ferve  How  to  b& 
on   Juries,  fhall  be  made  by  the  Sheriff  or  hisfummoned. 
Officer,  at  lead  fix  Days  before  the  Day  of  Ap- 
pearance, fhewing  to  the  Perfon   the  Warrant 
Under  the  Seal  of  ihe  Office,  wherein  he  is  no- 

Vol.  I.  I  minated 
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minated  to  ferve;  and  in  cafe  fuch  Juror  to  be 
fummoned,  be  abfent  from  his  ufual  Habitation, 
a  Note  in  Writing  under  the  Hand  of  fuch  Of- 
ficer to  that  Effect,  (hall  be  left  at  his  Dwelhng- 
houfe  with  fome  Perfon  there  inhabiting.     Ibid. 
The  Sheriff  is      The  Return   to  the  Seffions  (hall  be  a  good 
excafable  if  he  Excufe  t0  tne  Sheriff,  if  he  fummon  one  who  is 
^eUcVftnayblensnoc    qual'fied,    and  if  a"  Aftion    be   brought 
Lifts,  though  thereupon,  the  Sheriff  may  plead  the  General 
not  qualified.   Iffue,  and  give  this  Act  in  Evidence-,  and  if 
the  Plaintiff  be  nonfuir,  &rV.  he  fhall  pay  treble 
Cods.     And  if  the  Sheriff,  his  Bailiff,  or  De- 
puty, fhall  fummon  any  Freeholder  or  Copy- 
holder, otherwife  than  as  aforefaid,  or  neglect 
his  or  their  Duty,  or  excufe  any  Perfon  for  Fa- 
vour or  Reward,  or  allow  of  any  Exemption  to 
any  Perfon  under  the  Age  of  feventy  Years; 
Penalty  of      fuch  Sheriff,  his  Deputy  or  Bailiff,  fhall  forfeit 

xhe^°n-hlS   the  Sum  of  20/.  to  the  Party  grieved,  or  to 
Miibehaviour.  whomfoever  fl^j  fue  for  the  famCj  in  any  Court 

of  Record  at  Weftminfter.     Ibid. 

Quakers  are  incapable  of  ferving  on  Juries. 

7  Esf  8  W.  3.  cap.  34. 
Special  Writs      The  Courts  of  Weftminfter  are  impowered  to 
where  the       order  fpecial  Writs  of  Diftringas  or  Habeas  Cor- 

\Uryv-allhave^r^  t0  cauk  fix  or  more  °f  the  firft  twelve 
Jurors,  to  have  the  Matters  in  Queftion  fhewn 
them,  by  two  Perfons  in  the  Writs  named  and 
appointed  by  the  Court ;  and  the  Sheriff  fhall 
return  the  View.     4^5  Ann.  cap.  16. 

For  the  Qualifications  of  Jurors  as  regulated 
by  3  G.  2.  c.  25.  and  4  G.  2.  c.  7.  fee  the  next 
Chapter  towards  the  End. 
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CHAP.     VIII. 

Concerning  the  Vifne,  or  Place  from  whence 
the  Jury  Jhall  come,  &c. 

Tflcinetum  is  derived  of  this  Word  VicimU  Vifne. 
*  and  fignifieth  Neighbourhood,  or  a  Place 
near  at  Hand,  or  a  Neighbour  Place,  where  the 
Queftion  abour  the  Fact  is  moved.  And  the 
mod  general  Rule  (faith  Coke  i  Inft.  125,)  is, 
That  every  Trial  (hail  be  our  of  that  Town,  Pa- 
rifh  or  Hamlet,  or  Place  known  out  of  the  Town, 
&V.  within  the  Record,  within  which  the  Mat- 
ter of  Fact  iffuable  is  alledged,  which  is  molt 
certain  and  neareft  thereunto,  the  Inhabitants 
whereof  may  have  the  better  and  more  certain 
Knowledge  of  the  Fact. 

Some  Place  mud  be  alledged  fo  as  an  I  flue 
may  be  taken;  the  Omifiion  ot  it  is  incurable. 

As  in  Debt  for  Rent,  and  Nil  debet  pleaded, 
and  I  flue  join'd,  at  the  Day  of  Nifi  prius^  the 
Defendant  pleaded  a  Releafe  after  the  laft  Con- 
tinuance, but  named  no  Place  where  the  Plain- 
tiff" releafed,  fo  as  no  I  flue  could  be  taken  ;  and 
upon  a  Demurrer  the  Plaintiff  had  Judgment, 
for  the  Fault  was  incurable. 

So  in  Error  on  a  Judgment  in  De^bt,  pleading 
a  Releafe  of  Errors  without  laying  a  Venue  is  ill  % 
and  the  Plea  then  amounts  to  a  Confeffion  of  the 
Errors. 

So  an  Award  pleaded  in  Bar,  without  faying 
where  the  Award  was  made,  was  ruled  ill  upon 
Demurrer. 

Confideration  executory  is  traverfable,and  there- 
fore a  Venue  muft  be  laid :  But  in  Covenant 
I  2  again  ft 
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againft  one  as  Aflignee  a  Venue  is  not  neceffary 
to  be  laid,  for  an  Affignment  is  always  intended 
to  be  made  on  the  Lands  aflign'd. 

If  a  Place  be  alledged  and  no  County  where 
it  lies,  no  Iflue  can  be  upon  it ;  as  in  a  Scire 
facias  upon  a  Recognizance  on  a  Breach  of  the 
Peace.  The  Breach  was  afligned  in  a  Ville,  but 
no  County  mentioned,  and  the  Jury  at  the  Bar 
were  difcharged  :  But  in  fome  Cafes  the  Ville  al- 
ledged fhall  be  intended  in  the  County  where 
the  Action  is  brought,  as  a  Fact  laid  in  Middle- 
fex  as  done  at  Ijlington\  in  this  Cafe  IJIington 
fhall  be  intended  to  be  in  Middle/ex,  for  it  is  the 
Gift  of  the  Action  :  Indeed,  if  the  Place  menti- 
oned be  collateral  to  the  Iffue,  it  is  then  necef- 
fary to  (hew  in  what  County  it  lies  5  it  (hall  other- 
wife  be  intended  to  lie  in  any  County. 

So  Act  of  Compofition,  and  a  Compofuion 
in  purfuance,  being  pleaded  in  Bar  to  Debt  upon 
a  Bond,  without  reciting  the  Act,  or  laying  a  Ve- 
nue for  the  Compofuion,  was  adjudged  ill ;  and 
Judgment  for  the  Plaintiff. 

But  if  Coverture  be  pleaded  to  a  Writ  it  needs 
no  Venue,  but  may  be  tried  where  the  Writ  is 
brought,  and  the  Defendant  muft  (hew  and  prove 
the  Coverture.  'Tis  the  fame  in  pleading  /»- 
fancy. 

So  Alien  Enemy  pleaded  in  Abatement  needs 
no  Venue,  andfo  adjudged  on  Demurrer  •,  for  the 
Plaintiff  might  have  replied  generally  born  in 
England,  but  if  pleaded  in  Bar  a  Venue  is  necef- 
fary *,  and  this  is  the  true  difference,  and  ac- 
cording to  Coke,  though  the  Precedents  be  both 
Ways. 

The  Want  of  a  Venue  may  be  aided  by  plead- 
ing over  •,  as  in  Trefpafs,  where  the  Defendant 
pleads  Performance  of  an  Award,  but  lays  no 
Venue,  and  the  Plaintiff  replies  a  fubfequent  A- 

ward 
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ward,  on  which  the  Defendant  tenders  an  Ifiue,  » 

this  is  aided  by  the  pleading  over. 

So  in  Debt  upon  a  Bond,  and  the  Defendant 
pleads  a  Releafe,  this  admits  the  Bond  and  aids 
the  want  of  a  Venue.     Vin.  Trials  91,  92,  9 3. 

And  if  a  Thing  be  alledged  in  D.  the  Venue 
muft  not  be  of  D.  but  de  vicineto  de  D.  for 
othcrwife  the  Neighbourhood  would  be  exclud- 
ed.  Roll.  Tit.  Trial,  622.  pi.  33. 

And  if  the  Fact  be  alledged  in  quadam  platea 
vocal.  Kingftreet,  in  parochia  fan£i<£  Margaret*  l  In"'  I2$* 
in  Civitate  IVeftm.  in  Com.  Midd.  in  this  Cafe  the 
Vifne  cannot  come  out  of  Platea,  becaufe  it  is 
neither  Town,  Parifh,  Hamlet,  nor  Place  out  Parifli. 
of  the  Neighbourhood,  whereof  a  Jury  may 
come  by  Law;  but  in  this  Cafe  it  mail  not  come 
out  of  PVeftminfter,  but  out  of  the  Parifh  of  St. 
Margaret,  becaufe  this  is  the  mod  certain.  But 
therein  alfo  it  is  to  be  noted,  that  if  it  had 
been  alledged  in  Kingftreet,  in  the  Parifh  of  St. 
Margaret  in  the  County  of  Middlefex,  then 
fhould  it  have  come  out  of  Kingftreet  •,  for  then 
fhould  Kingftreet  have  been  efteem'd  in  Law  a 
Town  :  For  whenfoever  a  Place  is  alledged  ge- 
nerally in  Pleading,  (without  fome  Addition  to 
declare  the  contrary,  as  in  this  Cafe  it  is)  it  fhall 
be  taken  for  a  Town.  Town. 

And  albeit  Parocbia  generally  alledged,  is  a  Parochia. 
Place  incerrain,  and   may  (as  we  fee  by  Expe-  1  Inft-  I25*k 
rience)  include  feveral  Towns ;  yet  if  a  Matter 
be  alledged  in  Parochia,  it  fhall  be  intended  in 
Law,  that  it  containeth  no  more  Towns  than 
one,  unlefs  the   Party    do  (hew  the  contrary.  Moor  559- 
But   when  a  Parifh  is  alledged    within  a  City, 
there  without  Queftion  the  Vifne  fhall  come  out 
of  the  Parifh,  for  that  is  more  certain  than  the  City. 
If  a  Matter  be  pleaded  done  apud  Bradford  in 
Forfeld  in  Parochia  de  Belbr  ought  on,  the  Venue 

1 3  fl»II 
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fhali  be  of  Bclbroughton,  and  not  of  Brad- 
ford; for  Brtbroughion  lhall  be  intended  to  be  a 
Town,  and  one  Town  fhall  not  be  intended  to 
be  in  anorher  Town,  and  therefore  Bradford 
fhall  not  be  in-ended  to  be  a  Town.  Roll.Tk. 
Trial,  619.  pi.  1. 

The  Venue  fhall  ever  be  of  the  mod  certain 
Place  ;  but  a  Writ  of  Inquiry  of  Damages  is  not 
of  any  Vifne  certain,  it  only  fays  per  fa cr amen- 
tum froborum  &  I  eg  a  Hum  Hominum,  &c.  Vin. 
Trial  90.  and  where  there  is  a  Judgment  upon  a 
Nil  dicit  the  want  of  a  Venue  will  not  fet  it  afide, 
for  the  Inquiry  is  not  to  be  of  any  Thing  be- 
fides  Damages,  which  by  any  Jurors  in  the 
County  may  be  inquired  of.     Ibm.  93. 

So  Matters  touching  the  Perfon,  as  Privilege 
of  Attorney,  may  be  pleaded  without  a  Venue. 
Ibm. 

It  is  fufficient  if  the  Venue  be  laid  at  a  Place 
which  has  Reference  to  the  County  in  the  Mar- 
gin ;  for  fince  by  Act  of  Parliament  the  Venire 
is  de  corpore  Corn,  it  is  not  necefTary  to  lay  any 
particular  Place  in  the  County. 

Where  no  Venue  is  laid  in  the  Body  of  the 
Declaration,  the  Reference  then  mud  be  had  to 
the  Margin;  but  where  a  Venue  is  laid  in  the 
Body  of  the  Declaration,  the  County  in  the  Mar- 
gin fhall  not  vitiate,  it  lhall  help,  but  not  hurt, 
Vin.  Trial,  94. 

In  a  Quo  warranto  for  ufing  a  Warren  in  D. 

if  the  Defendant  fay  the  Vill  D.  is  Parcel  of  the 

Manor  of  S.  and  prefcribes  to  have  a  Warren 

within  the  faid  Manor  and  Demefnes  thereof, 

Ibid.  619.  pi.  tne  Venire  facias  fhall  be  of  the   Manor  •,  for 

6.  the  Manor  by  Intendment  is  more  large  than  the 

Vill.     If  the  Vifne  be  de  D.  and  S.  and  the  Ve- 

Tbid.  620,  pi.  ntre  faias  be  de  D.  S.  and  V.  this  is  not  good, 

8.  becaufe  it  is  too  large.     If  apud  Burgum  de  Pli- 

mouthy 
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mouth,  the  Venue  may  be  de  Plimouth  generally. 
If  apud  Villam  de  Cambridge  in  Warda  Fori,  and 
the  Venire  facias  is  de  Villa  &  Warda  praditt. 
this  is  helped  by  the  Statute  of  Jeofails.  Ibid. 
621.pl.  21,  22. 

If  the  Place  be  out  of  a  Town,  the  Venue  (hall 
not  be  of  the  next  Town,  but  from  the  Place 
itfelf,  but  the  Sheriff  ought  to  return  the  Jury 
de  plus  prochein  Ville.     Ibid,  pi-  24. 

In  Ejedment  of  Land  in  Forefta  de  Kevennon 
in  Com.  S.  the  Venue  may  be  de  vicineto  Foreft<e% 
for  this  is  a  Place  known  •,  and  by  Intendment, 
becaufe  the  Defendant  hath  not  pleaded  in  Abate- 
ment, that  this  is  out  of  any  Parifh  or  Vill. 
Ibid.  pi.  26. 

In  inferior  Courts  within  Boroughs,  the  Ve- 
nire facias  is  quod  Venire  facias  1 2  liberos  Bur- 
genfes  Burgi  &  FarochU  de  B.  although  there 
may  be  twelve  Burgeffes  which  are  not  Inhabi- 
tants.    Roll.  Tit.  "Trial,  622.  pi  34- 

The  Venue  (hall  follow  the  Iffue.  Vide  Poftea. 

In  Trefpafs  and  Battery  in  London,  if  the  De- 
fendant juftifie  in  Midd.'by  Procefs  out  of  the 
Mar/hah  Court,  that  he  arretted  him,  and  be- 
caufe the  Plaintiff  would  not  go  with  him,  he 
beat  him,  &c.  Abfque  hoc\  that  he  is  guilty  in 
London  vel  alibi  out  of  the  Jurifdiction  of  the 
Court.  To  which  the  Plaintiff  replies,  and  ac- 
knowledges the  Arreft,  but  fays,  that  he  beat 
him  at  London,  de  injuria  fua  propria  abfque  tali 
caufa,  and  Iffue  upon  this^  this  (hall  be  tried  in 
London^  and  the  Words,  abfque  tali  caufay  arc 
void,  the  Kfue  being  joined  upon  a  Place  certain, 
fcil.  London:  Affirmed  in  a  Writ  of  Error.  Roll, 
ib.  624.  But  the  Court  faid,  that  he  might  have 
demurred  upon  this  Plea. 

i4  *v 
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PeCorpor*  If  a  Trefpafs  be  alledged  in  D.  and  Nul  iiel 

Comitatus.       yme  is  pleaded,  the  Jury  fhall  come  de  Corpore 

Manor125'13,  Cmnatus-  But  lf  ir  be  alledged  in  &  and  £>. 
and  Nul  tiel  Ville  de  D.  is  pleaded,  the  Jury  (hall 
come  ouc  de  vicineto  de  S.  for  that  is  the  more 
cenain.  So  it  a  Matter  be  alledged  within  a 
Manor,  the  Jury  fhall  come  de  vicineto  Manerii. 
But  if  the  Manor  be  alledged  within  a  Town,  ic 
fiiall  come  out  of  the  Town,  becaufe  that  is  mod 
cenain,  for  the  Manor  may  extend  into  divers 
Towns.  And  all  thefe  Points  were  refolved  by 
all  the  Judges  of  England,  upon  Conference  be- 
tween them,  in  the  Cafe  of  John  Arundel,  Efq; 
ind idled  for  the  Death  of  William  Parker.  6 
Co.  14, 
J)e  Carport  Where  there  may  be  a  fpecial  Vifne,  the  Trial 

Cm\  fhall    never  be  de  Corpore  Comitatus.     Leon.  1 

Part  109. 

If  a  Venire  facias  ought  to  be  of  one  or  more 
Vills  in  certain,  in  a  County,  and  this  is  award- 
ed de  Corpore  Comitatus  •,  this  feems  to  be  aided 
by  the  Statute  of  21  Jac.  of  Jeofails-,  for  this 
comes  from  the  Vills  from  whence  it  ought  to 
come,  and  from  others,  inafmuch  as  it  comes  de 
Corpore  Comitatus,  Roll.  Tit.  "Trial,  618.  and 
many  other  Cafes  concerning  this  Matter. 

But  in  Ejectment  of  Land,  called  S.  and  no 
Place  is  named  where  the  Land  lies,  and  a  Ve- 
nire is  awarded  de  Corpore  Com.  this  is  erroneous, 
and  too  large,  becaufe  there  is  a  Place  certain 
where  the  Land  lies,  and  yet  is  not  named  in 
the  Nar.  as  it  ought  to  be.  Hob.  121.  Roll, 
$rial,  617.  pi.  15. 

But  if  the  Ifiue  be  taken  upon  a  Title  of  Dig- 
nity, and  whether  Chivaler  or  not,  this  may 
come  de  Corpore  Comitatus,  becaufe  that  the 
Place  wkcre*  £fr.  is  not  material,     lbid.pl.  16. 

If 


Ch.  8.    from  whence  the  Jury  foall  come,  ill 

If  A .  by  the  Name  of  A.  of  the  County  of 
Hamffhire,  bring  a  Scire  facias  upon  a  Recog- 
nizance in  Chancery  in  the  County  of  Middle  fen 
againft  B.  and  the  Defendant  plead  that  the 
Plaintiff  is  outlawed  by  the  Name  of  A.  in  the 
County  of  Chefier;  to  which  the  Plaintiff  replies, 
that  he  is  not  una  &?  eadem  Perfona,  this  may 
be  tried  by  the  Jury  of  the  County  of  Middle fex% 
where  the  Writ  is  brought.    Roll.  Trial,  617. 

fl.  14- 

In  a  Quare  Impedit  for  the  Church  de  Ufelbee? 
and  the  Defendant  pleads  that  there  is  no  fuch 
Church,  the  Venue  mall  not  come  de  Corpore 
Comitatus,  but  de  vicineto  de  Ufelbee  •,  for  this  is 
a  Place  known,  and  it  is  intended  the  Church 
of  Ufelbee  is  within  the  Ville  of  Ufelbee.  Hob. 
325.  Roll.  Trial,  616.  pi.  7. 

In  a  Prohibition,  if  the  Parries  be  at  IlTue  Wild, 
upon  a  Cuftom  de  non  decimando  of  Wood  in  the 
Wild  of  Suffex,  the  Venire  facias  mail  be  de  Cor- 
pore Comitatus  \  for  the  Wild  is  not  fuch  a  Place, 
whereof  the  Court  may  have  Conufance  to  be 
fufficient  to  have  a  Jury  to  come  from  this,  for 
the  Wild  is  a  Wood  by  Intendment.  Hob. 
348.  Roll.  Trial,  617.  E.pL  2. 

In  a  real  Action  where  the  Demandant  de-  Heir  tried 
mands  Lands  in  one  County,  as  Heir  to  his  Fa-  where  the 
ther,  and  alledges  his  Birth  in  another  County,  Land  lies» 
if  it  be  denied  that  he  is  Heir,  it  (hall  not  be  ^rfte  "*•  b 
tried  where  the  Birth  is  alledged,  but  where  the 
Land  lieth;  for  there  the  Law  prefumes  it  fhall 
be  beft  known   who  is  Heir.     But  if  the  De-  Cro.  3  Part 
pendant  make  himfelf  Heir  to  a  Woman  (for8/8* 
that  is  the  furer  and  more  certain  Side,  and  the    ro*  2 
Mother  is  certain,  when  perhaps  the  Father  is 
incertain)  ic  (hall  be  tried  where  the  Birth  is  al- 
ledged, 


: 

lodged,  bcQafc  they  hare  more  cen. 
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€9mcejay  it  (Kill 
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et,  as  fame  Foreft,  and  the 

Fazrefmciss  ncay  bt  reft,  Bargs, 

box  not  of  a  Leer. 
at  raw, 

:  :o  be  oat  c 

jte  16,  17  Ckr.  2.  c. 
PkacDocerr 
ihail  be  tried  where  the  Writ  is  brought. 
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:er  aDedged  eareodeth  ir. 
Place  ax  the  Common  Law,  and  a  Place  n 
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'  :-.-  ~:     _:  -  t:z-.i  to  be  made  ia  any  Place 

1  :g?awJ>  if  it  bear  no  Place;  but  if 

ther  ice,  as  at  Bemratatx  in  Frace^  then 

I  viatic*  in  /raa  :o~;-**  in  the 

yMkjcx*  and  from  thence  (ball  come 

e  Jury,  1  /aj£-  261.  Lmlcb  4  So  if  the 
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1  out  of  the  Allegiance  of  the  King  of  Eng- 
land\  the  Demandant  may  reply,  that  he  .was 
born  at  fuch  a  Place  in  England \  within  the 
g's  Legiance,  and  hereupon  a  Jury  of  twelve 
Men  mail  be  charged,  and  if  they  havefufficient 
Evidence  thai  he  was  born  in  France,  or  in  any 
other  Place  out  of  the  Realm,  then  (hall  they 
find  that  he  was  born  out  of  the  Kirg's  Legi- 

zt.     And  if  they  havefufficient  Evidence  that 
be  was  born  in  England,  or  Ireland,  or  Gun 

.  or  Jerfey,  or  elfewhere  within  the  King's 
Obedience,  they  (hall  find  that  he  was  born 
within  the  King's  Lrg:ance.  And  this  harh  ever 
been  the  Pleading  and  Manner  of  Trial  in  that 
Cafe.  So  of  other  Thirgs  done  beyond  Sea,  Things  done 
the  adverfe  Party  may  alledge  them  to  be  done  beyond  Sea. 
at  fuch  a  Place  in  England*  from  whence  the  Jury 
(hall  come,  and  in  a  fpecial  Verdxft,  they  may 
find  the  Things  done  beyond  Sea.  Ibid.  & 
Lib.  7.  26.  Lib.  7.  26. 

So  when  Part  of  the  Act  is  done  in  Enghnd,  p^  ^lt^oat 
and  Part  out  of  the  Realm,  that  Part  that  is  to  the  Realm, 
be  performed  out  of  the  Realm,  if  Iifue  be  taken  ^d  Part  with- 
thereupon,  fhall  be  tried  here  by  twelve  Men,  1D* 
and  they  (hall  come  out  of  the  Place  where  the 
ught.      -  :.  6. 48. 

Error,  for  that  Judgment  was  given  by  De-  Full  Age  tried 
fault  againtt   the  Defendant,  being  an  Infant  ;  wherf ; 
Iffuc  was  taken  that  he  was  of  fulIAgc     And  LaDdlks- 
frey  moved,   whether  the  Trial  fhould  be  in 

'folk  where  the  Land  was,  or  in 
where  the  Action  was  brc  the  Court 

held,  That  it  fhould   be   tried   in  the  County 
where  the  Land  lay  ;  an 
adjudged  in  i 
morion  and  Bur  find.     Cro.  3  Pa 

rcr 
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Error  on  a  Judgment  in  Dower  at  the  Granc 
Seffions  in  Brecon  was  afiigned,  for  that  the  Te- 
nant being  under  Age  appeared  by  Attorney 
and  it  was  alledged  that  he  was  within  Age  ai 
Abergavenny  in  the  County  of  Monmouth  ;  an< 
Iffue  being  thereon  joined,  it  was  tried  by 
Jury  de  Vicineto  de  Abergavenny \  and  found  fc 
Plaintiff  in  Error.  It  was  moved  in  Arreft  ol 
Judgment,  that  this  was  a  Mif-trial ;  for  being 
in  a  real  Action,  this  Iflfue  ought  to  have  been 
tried  where  the  Land  lay ;  but  held  well  by  all 
the  Court ;  for  the  AUedging  him  to  be  within 
Age  at  Abergavenny^  is  the  fame  as  alledging 
a  Commorancy  there ;  and  a  Difference  was 
taken  between  where  the  Title  depended  on 
the  Nonage,  in  which  Cafe  it  mould  be  tried 
where  the  Land  lay,  and  where  the  Infancy  is 
pleaded  as  a  Matter  dehors^  as  in  the  prefent 
Cafe.     Jones  9  T.  170,  171. 

Local  A&ions.  Queftions  of  Tide  of  Land  (except  by  fpecial 
Order  of  the  Judges  in  fome  Cafes)  are  to  be 
tried  in  the  County  where  the  Land  lies ;  for 
the  Law  is,  that  all  real  and  mixt  Actions,  as 
Wade,  Ejectment,  Trefpafs  for  breaking  the 
Clofe,  cutting  down  Trees,  fpoiling  the  Corn, 
Grafs,  fcff.  and  Debt  upon  an  Efcape,  &V.  muft 
be  laid  in  the  County  where  the  Caufe  of  Action 
arofe,  or  where  the  Land  lies.  If  an  Action  be 
brought  againft  an  Officer  for  a  Matter  rela- 
ting to  the  Execution  of  his  Office,  the  Action 
muft  be  laid  in  the  proper  County.  But  if  the 
Officer,  after  his  Authority  is  expired,  abufes 
the  Party,  or  if  he  meets  a  Man  and  knocks  him 
down,  the  Action  of  Trefpafs  and  Affault  is  not 

Tranfifory      confined   to  the  proper  County.     1  Sir.  4.4.6. 

Aftions.  Debr,  Detinue,  Annuity,  Account,  Actions  of 
the  Cafe,  Battery,  &V.   are  in  their  own  Nature 

tranfuory, 
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tranfitory,  and  yet  they  ought  to  be  laid  and 
tried  in  their  proper  County  where  the  Fact  was 
done,  unlefs  the  Court  order  the  contrary,  for 
fome  fpeclal  Reafons ;  and  if  they  are  Jaid  out 
of  the  proper  County,  daily  Practice  tells  us  the 
Court  may  alter  the  Venue,  upon  Affidavit  of  the 
true  Place  of  the  Facl. 

All  criminal  Matters  are  to  be  tried  where  the  Criminal 
Offence  is  committed.  Matters. 

If  the  Venue  arife  in  two  Counties,  the  Jury  This  is  calle4 
upon  two  Ventre  facials  (hall  come  from  both,  a  Joinder  of 
fix  out  of  one  Coun 7,  and  fix  from  the  other.  Counties. 
Cro.  3  Part  646.     But  by  the  Confent  of  Par-  f^'Mio- 
ties,  entered  upon  Record,  it  may  be  by  five  two" Counties, 
out  of  one,  and   feven  from  the  other,  as  ap- 
pears, Cro.  3  Part  171.   where  in  Replevin  the 
the  Defendant  avows  for  Damage  feafant ;  the 
Plaintiff  by  his  Replication  claims  Common  by  gut  out  Qf 
Prefcription  in  loco  quo,  t£c.  being  Broadway  in  more  than 
the  County  of  JVorcefter,    appurtenant  to  his  tw°  Counties 
Manor  ofD.  in  the  County  of  Gloucefter,  and  "  c*nnot  be 
IfTue  thereupon,  and  two  Venire  facias's  a  warded  ma  e* 
to    the  Sheriffs  of  the  feveral  Counties  \    and 
now  feven  of  the  County  of  Worcefter  appeared, 
and  five   of  Gloucefter.     And  although    there 
ought  to  have  been  fix  fworn  of  each  County, 
to  try  that  IiTue,  as  appears  49  Ed.  3.  1.    31  H. 
8.  46.  yet  by   the  AfTent    of  Parties,    thofe 
twelve  who  appeared,  by  the  Advice  of  all  the 
Juftices  were  fworn,  and  tried  the  IiTue,     And 
it  was  commanded  that  this  AfTent   mould  be 
entred  upon  Record  ;  for  otherwife  it  would  be 
a  ftrange  Precedent. 

In  A  [fife  of  Common   in  Conjinio  Comitates, 
and  the  Iifue  be,  whether  he  had  Common  by 
Prefcription  in  one  County,  appendant  to  a  Ma- 
nor 
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nor  in  another  County,  this  (hall  be  tried  by 
both  Counties.     Roll.  Trials  599.  N.  pi.  5. 

The  fame  Law  is  in  Trefpais  brought  in  one 
County  (which  cannot  be  in  confinio),  upon  fuch 
an  Ifiue  the  Trial  (hall  be  per  ambideux  Coun- 
ties, 49  E.  3.  20.  See  Roll.  Tit.  Trial,  599, 
&c.  many  Cafes  where  the  Jury  (hall  come 
from  two  Counries. 

In  an  Action  upon  the  Statute  of  Marie- 
bridge,  for  taking  a  Diftrefs  in  one  County  and 
chafing  in  another  County  ;  upon  Not  guilty 
the  Trial  (hall  be  only  by  the  County  where 
the  Chafing  is,  for  this  is  all  the  Caufe  of  the 
Action.     4  H.  6.  4.  Roll.  Trial,  601.  pi.  1. 

In  an  Action  on  Stat.  2  W.  cj?  M.  c.  5.  for 
refcuing  a  Diftrefs  for  Rent ;  the  Lands  de- 
mifed  lay  in  three  Vills  •,  the  Refcue  was  laid  to 
be  in  one  of  them.  The  Venire  (hall  be  from 
that  Vill  only  where  the  Refcue  is  laid  ;  for  the 
Action  is  founded  on  the  Tort,  and  the  Demife 
is  only  Inducement.     1  Lutw.  215. 

Efcape.  In  Efcape  upon  Arreft  in  one  County,  and 

an  Efcape  in  another  County,  upon  Not  guilty, 
this  (hall  be  tried,  where  the  Efcape  is  laid,  for 
the  Action  is  upon  the  Efcape.  Roll.  ibid.  602. 
pi  8. 

Covenant  in        1°  an  Action  of  Trover,  apud  Paxton  in  Com. 

P.  to  fell  at     Hunt,  the  Defendant  pleads  a  Bargain  and  Sale 

R.  tried  at  P.  apuJ  Royjlon  in  Com.  Hertford,  in  the  Market 
there,  whereby  he  after  converted  them  apud. 
P.  in  Com.  Hunt*.  The  Plaimiff  faith,  that  he 
was  poflefled  of  thofe  Goods  apud  P.  in  Com. 
Hunt,  and  that  J.  S.  there  dole  them  from  him, 
and  by  Covenant  berwixt  him  and  the  Defen- 
dant, at  P.  in  Com.  H.  he  fold  them  to  the  De- 
fendant as  he  harh  pleaded  i  The  Iflue  was  upon 
the  Sale  made  by  Covenant,  &c.    And  it  was 

tried 
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tried  in  the  County  of  Hunt,  and  found  for  the 
Plaintiff.  And  it  was  moved  to  be  a  Mif-trial ; 
for  it  ought  to  have  been  by  a  Jury  of  the 
County  of  Hertford,  or  at  leaftwife  by  a  Jury 
of  both  Counties :  But  it  was  adjudged  to  be 
well  tried,  becaufe  the  Sale  is  confeffed,  and  the 
Iffue  is  upon  the  Covenant  alledged  in  Hertford. 
Cro.  3  Part  511. 

In  Debt  upon  a  Bond  in  London,  the  Defen-  Ufurioai 
dant  pleaded  an  uf.rious  Contract  in  the  Coun-  Contract  io 
ty  of  Warwick-,  the  Plaintiff  replied,  that  the  another 
Bond  was  made  upon  good  Confederation  ;  abf  CouDtv' 
que  hoc,  that  it  was  made  for  fuch  ufurious  Con- 
trad  :    The  Trial  mail   be  in   the  County  of 
Warwick  ;    for  the  Bond  is  confeffed,  and  the 
Ufury  in  Warwick  is  only  in  Queftion ;  and  fo 
if  the  Iffue  be,  whether  the  Deed  were  made  ADure/fo]l 
by  Dures,  the  Trial  mall  be  where  the  Dures,  ^tried  *«•# 
and  not  where  the  Deed  is  fuppofed  to  be  made,  ^aion  IT 
Cro.  3  Part  195.  brought. 

Where  Iffue   is  taken   upon  a  Surrender,    it  Surrender, 
(hall  be  tried  where  it  was  alledged  to  be  done, 
and  not  where    the  Manor  is,   of  which   the 
Copyhold  is  holden.     Ibid,  f  260.     Br.  Tit. 
Vifne,  114. 

In  an  Affumpfit  laid  at  London,  in  Warda  de  Ward  or 
Cheap,    the  Venire  was  de  Parocbia  de  Ar cuius  Hundred,  n§ 
in  Warda  de  Cheap,  whereas  no  Parifh  was  men-  &oc<i  i'^ne* 
tioned  before  in  the  Count;  and  adjudged,  that 
the  Venire  was  ill  laid  in  the  Count ;  for  a  Ve^ 
nire  facias  may  be  of  a  Town,  Parifh,  Manor, 
or  other  Place  unknown,  but  not  of  a  Hundred 
or  Ward,  Cro.  1  Part  165.  for  the  Ward  in  a 
City,  is  but  as  the  Hundred  in  a  County.    The 
Parifh  in  London  is  in  Lieu  of  a  Vill,  and  the 
Ward   of  a  Hundred.     Roll.  Tit.  Trial,  620, 
tU  15*  vide  bic  apres. 

Where 
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Where  the  Vifne  is  laid  to  be  at  a  City,  in  an 
Action  brought  in  a  fuperior  Court,  or  within 
the  City,  though  it  be  both  a  City  and  Coun- 
ty, the  Venire  facias  may  be  de  vicinet.  Civita- 
tis.  Latch  258.  Though  it  hath  been  held 
not  good,  but  that  the  Venire  facias  may  be  de 
Civitate,  leaving  out  Vicinet.  as  you  may  read 
in  Staundf  155.  But  now  the  Cafe  in  Cro. 
2  Part  308.  and  Bulftr.  1  Part  129.  fay,  that  all 
the  Venire  facias1  s  are  awarded  de  vicinet.  Civi- 
tatis,  which  is  intended  as  well  de  Civitate  it- 
felf,  as  de  vicineto  infra  Jurifdiclionem  of  the 
City.  And  fo  it  is  de  vicinet.  Civitatis,  or  d& 
vicinet.  or  de  Civitate  Coventry,  Eborum,  Nor- 
wich, Sarum,  Briftol,  Exon,  and  all  other  Cities 
which  are  Counties  in  themfelves.  In  all  Places 
befides  London,  no  Mention  is  made  of  the  Pa- 
ri fh  or  Ward.  Ibid.  493.  But  in  London  the 
Parilh  and  Ward  is  mentioned,  and  therefore  it 
v/as  adjudged  Cro.  2  Part  150.  that  it  was  not 
good  to  alledge  any  Thing  done  in  London  ge- 
nerally ;  but  it  muft  be  in  what  Parifh  from 
which  a  Venire  may  be  ;  but  where  a  Thing  is 
laid  in  a  City,  in  alt  a  War  da  there,  and  the  Ve- 
nire facias  is  from  the  City  only,  it  is  well,  be- 
caufe  it  (hall  be  intended  there  be  no  more 
Wards  in  the  fame  City.     Cro.  3  Part  282. 

In  an  Action  againft  the  Hundred  upon  the 
Statute  of  Winton,  k£c.  upon  the  Roll  the  Ve- 
nire facias  is  awarded  of  Bradley,  quod  eft  prom- 
mum  Hundredum,  and  the  Venire  facias  is  gene- 
rally of  Bradley.  This  is  well,  becaufe  by  the 
Roll  it  appears  that  Bradley  and  the  Hundred 
are  all  one.     Roll.  Tit.  Trial,  598. 

If  a  Thing  be  laid  done  apud  Briftol,  viz,  in 

tVarda  Sancl*  Marine  in  Warda  de  Ratliff,  and 

3  *he 
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the  Venire  facias  is  de  War  da  de  Ratliff,  this  is 
not  good.     Ibid.  619.  pi.  5. 

But  if  it  be  alledged  in  a  Ward  in   the  City  warj; 
of  Brifiol,  &c.  the  Venue  (hall  be  of  the  Wardy 
not  de  Civitate.     Ibid.  621.  pi.  2$. 

A  Venire  facias  was  awarded   from  T.  and  p/w-wW 
not  de  vivinet.  de  T.  and  for  this  Caufe  refolved  left  out,  ill'. 
to  be  ill,  and  not  amendable.     Cro.  2  Part  399. 
Bro.  Tit.  Ven.  fac.  8. 

If  the  Iffue  be  ft  Rex  concefftt  per  liter  as  pa- 
ttntes,  the  Trial    (hall    be,  as    haih   been   faid, 
where  the  Land  lies,  and  not  where  the  Parent  Where  the 
was  made,    becaufe   the  Patent   is  of  Record  ;  Land  lies. 
and  if  it  be  traverfed,  it  mall  be  tried   by  the  l  lnft>  I25-^ 
Record,    and   therefore  the    Iffue   being  upon 
Non  conceffit,  the  Iffue  is  not  upon  the  Patent ; 
but   where  the  Iffue   is  upon  Non  conceffit,  or 
Non  dimi/it,  of  a  Thing  which  paff<  th  by  Deed, 
the  Trial  (hall  be  where  the  Grant  or  D.rnife  is 
alledged :    But  of  a  Feoffment:,    or  Leafe  for 
Life  pleaded,  the  Iffue  being  Non  feoffavit>  or 
Non  dimifit,  Livery    ought   to    be  made,    and 
therefore  the  Trial   (hall   be  where  the  Land 
lies.     Cro.  2  Pan  376.  3  Part  269. 

Where  the  Offence  was  laid  in  the  Count  to  Where  the 
be  in  one  County,  and  the  Judication  in  ano-  Aftion  is  laid 
ther  County,  and  the  Plaintiff  replies  Ds  injuria  in  one  Coun- 
fua propria,  &c.     The  Vifne  lhall  be  where  the  j7^^ 
Jufti  fixation  is  alledged  ;    as,  one  Example  for  in  another, 
all,  to  illuftrate.     In  an  Action  upon  the  Cafe,  the  Trial 
for  Words  fuppofed  to  be  fpoken   at  Bridge-  ^a11  h* wtere 
North  in  the  County  of  Salop,  the  Defendant  ^Jsuftifica" 
pleads,  that  he  fpake  them  as  a  Witnefs  upon 
his  Oath  upon  an  Iffue  tried  at  Chard  in   the 
County  of  Somerfet.     .The   Plaintiff  replies  De 
fon  tort  demefne,  &c.      And  therefore    it    was 
tried   by  a  Venire  facias  of  Bridge- North,  and 

Vol.  I.  K  Error 
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Error  thereof  a fiigned,  becaufe  it  ought  to  have 
been  by  a  Vifne  of  Chard,  where  the  Juftifka- 
tion  arofe ;  and  it  was  held  clearly  to  be  a  Mif- 
trial,  and  not  aided  by  the  Statute  of  Jeofails ; 
wherefore  the  Judgment  was  reverfed.  Cro. 
3  Parr,  468,  261,  870.     Moot  410. 

Videpoft.  Replevin,  taking  two  Horfes  at  fuch  a  Place 

in  Denford  in  Com.  Northampton  ;  the  Defen- 
dant makes  Conufance  as  Bailiff  to  the  Lord 
Mountague,  of  his  Manor  of  S.  which  Manor 
is  holden  of  the  Honour  of  Gloucefter,  and  that 
the  Place  in  which,  &c.  is  within  the  faid 
Honour,  and  alledges  a  Cuftom  within  the 
faid  Honour,  on  which  Cuftom  the  Parties 
were  at  IfTue,  and  the  Venire  facias  was  frot 
Denford  the  Place  of  taking,  which  was  mo- 
ved after  Verdict,  for  that  the  Venue  was  not 
ib  large  as  the  IfTue,  which  was  the  Honour  ; 
and  of  this  Opinion  was  the  whole  Court  of 
C.  B.  Pafch.  13  Car.  2.  Hill  verfus  Bunning> 
1  Siderf  19. 

But  the  great  Queftion  was,  whence  the  Ve- 
nue fhould  arife  in  this  Cafe  ;  and  by  Bridgman 

Honours.        Chief  Juftice,    and  Juftice  Hide,    in  no  Cafe 
can  a  Venue  arife  from  an  Honour  ;    and  the 

Siderfin  19,  Chief  Juftice  faid,  he  had  caufed  the  Prothono- 
taries  to  fearch  for  Precedents,  and  they  could 
not  find  that  ever  a  Venue  did  arife  from  an 
Honour,  which  is  a  Bundle  of  Services,  and  an 
incorporeal  Thing,  from  which  no  Venue  can 
come  ;  and  yet  an  Honour  may  have  D^mefnes, 
as  the  Honours  of  Grafton  and  Hampton  have, 
but  Gloucefier  nor. 

Chief  Juftice  and  Juftice  Hide  feemed   ro  in- 
cline that  the  Venue  fhould  be  de  cc-'pore  Comi- 
tat.  Hob.  266,  249.     But  when  the  Court  was 
after  moved  for  their  Opinion,  they  bad  them 
3  talc 
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take  a  Venire  facias  at  their  Peril,  and  would 
give  no  Opinion. 

An  Action  of  Debt  was  brought  on  a  Bond 
to  perform  Covenants  in  an  Indenture,  where- 
by rhe  Defendant  had  granted  to  the  Plaintiff 
a  Walk  called  Shrob-Walk,    in   the  Fore  ft  of 

in  Com.  Northampton,  and  covenanted 

for  peaceable  Enjoyment,  &c.  and  he  was  ouft- 
ed  per  Earl  of  Northampton,  who  had  Righr, 
on  which  Right  IfTue  was  joined,  and  the  Ve- 
nire facias  was  from  Shrob-lValk. 

Per  Cur.  It  is  not  good,  for  it  appears  by 
the  Record,  that  Shrob-JValk  is  not  a  Vill :  but 
if  the  Obligation  had  been  laid  to  be  made  at 
Shrob-PValk,  the  Venue  fhould  arife  from  thence, 
as  a  Vill.  Inter  Stirt  and  Bales,  Pafch.  19  Car.  2. 
B.R. 

The  Venue  mall  follow,  and  be  according  to  Out  of  what 

the  Iflue.  County, 

vide  bic  ante 

As  for  Words  in  IVarwickfhire,  Thou  art  a  Wa% 
Thief,  and  fljoledft  my  Iron :  The  Defendant  ju- 
ftifies  and  fays,  the  Plaintiff  dole  the  Iron  in 
Liecefterfhire,  and  brought  it  into  IVarwickfhire^ 
and  therefore  he  fpake  the  Words  in  Warwick- 
Jhire.  If  the  Plaintiff  replies  De  injuria  fua 
propria  abfque  tali  caufa,  the  Jury  fhall  come 
from  Leiceslerjhire,  to  which  the  abfque  tali 
caufa  refers,  for  the  Words  are  acknowledged. 
See  Roll.  Tit.  Trial,  598.  M.  pi.  3. 

When  Part  of  the  Matter  to  be  inquired  of, 
is  in  one  County  or  Place,  and  Part  in  another, 
the  Trial  (hall  be  there  where  the  beft  Conu- 
zance  of  the  Matter  may  be. 

A  Sheriff  may  affign  a  Bail  Bond  out  of  the 
County,  and  the  Action  may  be  brought  where 
the  AfTignment  was  made.     Str.  727. 

K  2  As 
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From  the 
Place  bell 
known. 


Where  the 
Counties  can- 
not join. 


Roll  Tit. 
Trial,  620. 

London  cannot 
join  with  ano- 
ther County. 
49  E.  3. 20. 
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As  in  an  Action  upon  the  Cafe ;  the  Plain- 
tiff declares  that  the  Defendant  took  the  Horfe 
of  A.  at  S.  and  fold  him  ac  D.  to  the  Plaintiff 
as  his  proper  Horfe,  and  afterwards  A,  retook 
the  Horfe.  If  the  Defendant  plead,  that  the 
Property  was  in  him,  at  the  Sale,  upon  which 
Iffue  is  joined,  the  Venue  fhall  be  de  S.  where 
the  taking  is  fuppofed,  for  there  the  Property 
may  be  bed  known,  which  is  only  in  Queftion. 
42  Aff.  8.  Roll.  Trial,  603. 

If  a  tranfitory  A&ion  arife,  Part  in  one 
County  and  Part  in  another,  the  Plaintiff  has 
Election  to  lay  it  in  which  he  pleafes.  Harri- 
fon's  Pratt,  in  K.  B.  85. 

If  the  IfTue  be  whether  L.  did  ride  from  Lon- 
don to  York,  and  from  York  to  London,  five 
Times  in  fix  Days,  this  may  be  tried  in  London 
only,  although  Part  of  the  Matter  to  be  inqui- 
red of,  was  done  in  each  County.     Ibid.  603. 

In  an  Action  of  Battery  in  London,  if  the 
Defendant  juftifies  in  Defence  of  his  Poffeflion 
in  D.  in  Efjex,  and  the  Plaintiff  fays  de  fin 
tort  demefn  fans  tiel  caufe,  this  ought  to  be 
tried  by  both  Counties,  if  they  might  join,  be- 
caufe  he  may  be  found  guilty  at  another  Day, 
and  therefore  becaufe  they  may  not  join,  this 
may  be  tried  in  Effex.    Ibid.  603.  pi.  8. 

Of  Affifes  in  Confimo  Com.  See  1  Injl.  154. 

In  Cafe  for  Words  in  one  County,  if  the  De- 
fendant juftify  inanother  County,  and  the  Plain- 
tiff reply  De  fon  tort  demefn,  (3c.  although  the 
Counties  ought  to  join,  if  they  could,  and  the, 
Juftifkation  is  principally  put  in  Iffue,  yet  the 
Trial  may  be  in  either  County,  at  the  Ele&ion 
of  the  Plaintiff.     Ibid.pl.  9. 

In  Ejectment  in  London,  upon  a  Leafe  made 

there  of  Land  in  Midd.  if  the  Defendant  plead 

1  Not 
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Not  guilty,  this  may  be  tried  in  London ;  be- 
caufe  the  Counties  cannot  join.,  alf  hough  the 
Jury  ought  to  inquire  of  the  Ejectment  in  Midd. 
and  Judgment  affirmed  in  a  Writ  of  Error.  See 
Roll.  Tit.  "trial,  603.  pi.  10. 

Two  Counties  may  j6in  although  they  be 
not  neareft,  nay,  though  twenty  Counties  be 
between  them.    Finch,  French  59  a.  1  Inft,  154. 

But  if  it  be  of  a  Leafe  at  Ickford  of  Land  in 
Bury  in  Suffolk,  the  Venue  muft  be  of  Bury,  not 
of  Ickford,  6ig. 

If  the  Iflue   be   taken  upon    the  Name  or  Where  the 
Condition  of  the  Perfon,  this  (hall  be  tried  in  Writ  is 
the  County  where  the  Writ  is  brought.     2 1  E.  brouSht- 
4.  8.  for  this  may  be  well  known  there.     Roll, 
ibid,  615. 

Where  the  IlTue  is  to  be  tried  upon  a  Point 
which  (hall  be  tried  by  two  Counties,  and  one 
cannot  join  with  the  other,  this  (hall  be  tried 
where  the  Writ  is  brought.  21  E.  4.  8.  But 
for  this,  fee  before,  where  the  Counties  can- 
not join. 

In  Debt  in  London  againft  J,  S.  of  D.    in  Where  in  o- 
Effex,  if  the  Defendant  faith  that  he  was  at  S,  ther  County 
in  Effex,  at  the  Time  of  purchafing  the  Writ,  than  where 
and  not  at  D,  this   (hall  be  tried  in  Effex,  and  {J^S" 
not  where  the  Writ  is   brought,    for  none  can 
know  where  he  dwelt  fo  well  as  the  County  of 
Effex:     12  Fl  6.  5. 

Vide  many  Cafes  in  Roll,  ibid.  605,  &c.  a- 
bout  this  Matter. 

In  an  Action   of  the  Cafe  againft  a  Sheriff,  Where  the 
upon  an  Efcape  in  London,  and  the  Arreft  laid  EfcaPe  wa% 
to  be  in  Southampton  ;    adjudged,  that  the  Vifne  *£™*™«erc 
fhall  be  where  the  Efcape  was,  becaufe  that  is  WgS# 
the  Ground  of  the  Action,  and  not  where  the 
Arreft  was.     Cro.  3  Part  271. 

K  3  Notat 
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Deceit.  Nota  •,  In  an  Action  of  the  Cafe  for  Deceit, 

pfcape,  or  Up0n  an  Efcape,  the  Court  will  not  change 

the  Vifne  out  of  the  County  where  the  Plaintiff 
fuppofes  the  Thing  to  be  done.     Siderfin  95. 
$c.andalum  Nor  in  a  Scandalum  Magnatum,  upon  the  com- 

Ua^natum.      mon  Affidavit.     Ibid.  185.     See  Sir.  807. 
Informations.        Nor  in  Actions  upon  penal  Statutes,  for  they 
mud  be  brought  in  their  proper  County.     Ibid, 
287. 
•TwoCoun-         Nor  where  the  Caufe  of  Action  is  in  two 
*'£s-  Counties,  and  the  Plaintiff  laid  his  Action  in 

one  of  them.     Ibid.  405. 

If  the  Plaintiff  will  be  bound  to  give  no  Evi- 
dence but  what  arifes  in  the  County,  where  he 
Jays  his  Action,  the  Court  will  not  change  the 
Venue,  upon  the  common  Affidavit.  Ibid.  442. 
A  Counfellor  at  Law  Plaintiff,  his  Venue 
fliall  not  be  altered,  becaufe  of  his  Attendance 
at  the  Court.  Modern  Rep.  84.  2  Show.  176, 
242. 

A  Barrifter  has  Privilege  (in  a  tranfitory  Ac- 
tion) to  lay  the  Venue  in  Middlefex  ;  but  a  Ma- 
ster in  Chancery  (as  fuch)  has  not.  Str.  822, 
2  Ld.  Raym.  1556. 

An  Attorney  has  Privilege  to  change  the  Ve- 
nue into  Middlefex,  as  well  as  lay  it  here  when 
Plaintiff,  (a)  Str.  1049.  But  a  Barrifter,  At- 
torney or  Officer  of  the  Court  cannot  change  the 
Venue  into  Middlefex,  when  joined  in  an  Action 
with  unprivileged  Perfons,  or  fue  or  are  fued 
in  Auter  droit,  as  Executors,  C5V.  Ibid.  610.  Ld. 
Raym.  1556. 

(a)  Same  Privilege  has  an  Officer  of  the  Court.  But 
Venue  may  be  changed  from  Middle/ex,  though  the  Plain- 
tiff be  an  Attorney  y  if  he  fues  by  Capias ,  and  not  by  At- 
(aehment.  hiarrifons  Pratt.  C.  P.  I  37.  So  if  he  does  not 
declare  in  Perfon.     Ibid, 
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In  Debt  upon  an  Obligation,  Payment  was  2  Salk.  665, 
pleaded    apud   domum    manfionalem  Re  "7  or  if  de  67°- 
Much-Hadam,  and  the  Venire  facias  was  de  vi-  2    cnt#  47' 
cincto  de  Much  Hadam,  where  it  ought  ro  have 
been    de  vicinet.  Reclori<e  de  Much-Hadam-,  but 
it  was  adjudged  good,  becaufe  Mucb-Hadam  is 
here  intended  a  Vill.     3  Cro.  804.     So  you  fee 
that  where  a  Thing  is  alledged  to  be  done  at  the 
Capital  Houfe  *  of  D.  there  the  Venire  fhall  be  *  Rceion** 
of  D.  for  that  is  intended  ro  be  all  one  with  the 
Vill.     But  where  it  is  at  the  Caftle  of  Hertford,  CaftIe- 
£3c  there  the  Venire  facias  fhall  not  be  de  vici- 
nelo  de  Hertford,  but  de  Caftro  de  Hertford,  for  Roll.  Tit. 
Caftrum  Hertford  is  intended  a  diftincl  Place  by  Trial,  621. 
itfelf;  and  fo  of  all  Caftlcs.     Cro.  2  Part  239. 
Moor  2 1 6. 

A  Venire  facias  may  be  awarded  of  a  Caftle. 
Roll.  618. 

Where  the  I  flue  is  not  Parcel  of  the  Manor 
of  D.  or  the  Cuftom  of  a  Manor  is  in  Queftion,  Manor, 
the  Venire  ought  to  be  of  the  Manor.     Hob. 
284.      Cro.  2  Part  327.     If  the  Manor  be  laid 
to  be  in  a  Vill,   the  Venire  facias  may  be  of  the 
Manor  in  the  Vill,  as  de  vicinet 0  manerii  de  Stan-  Roll.  77/. 
fted-Hall\x\  Windham.    Cro.  2  Part  405.    Moor™'621- 
518.     Arundel's  Cafe,  //'.  6.  14.     . 

The  Venue  cannot   be  of  a  Scire  of  a  Manor. 
Roll.  Tit.  Trial,  618. 

In  the  Common  Bench,  in  Trefpafs,  for  taking 
away  a  Bag  of  Pepper.  The  Defendant  jufti- 
fied  as  a  Servant  of  the  Mayor  and  Commonalty 
of  London,  for  Wharfage  due  to  them  by  the 
Cuftom  of  London,  which  the  Plaintiff  refufed 
to  pay.  The  Plaintiff  replied  that  the  Cuftom 
did  nGt  exrend  to  him,  becaufe  he  was  a  Free- 
man of  the  City,  and  ought  not  to  pay  Whar- 
fage ;  to  which  the  Defendant  rejoined,  that  the 
K  4  Cuftom 
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Cuftom  expended  to  bim  as  well  as  to  Strangers; 
upon  which  IfTue  was  joined. 

Reorder.  Refolved,   1.  That  the  IfTue  fhpuld  be  tried 

per  Pais,  not  by  the  Mouth  of  the  Recorder, 
becaufe  he  certifies  nothing  but  what  the  Mayor 
and  Aldermen  direft,  who  are  concerned  in  the 
Caufe. 

Where  the  2.  That  the  Venire  facias  fhall  not  be  award- 

^l!eCoun^ed  t0  lhe  Sheriffs  of  Londm  ov  Middle/ex,  be- 
riLudjoidng7  cau^e  tne  Trials  there  are  by  Freemen.  But  it 
fhall  be  to  the  County  next  adjoining,  viz.  the 
Sheriff  of  Surrey.  So  where  any  City  is  con* 
cerned,  the  Venire  facias  (hall  not  be  directed 
to  the  Officers  of  the  City,  but  to  the  County 
next  adjoining.  Hob.  8.5.  Style  137.  Moor  771. 
vide  hie,  cap.  2.  See  Hardres  Reports,  f.  309. 
Good  Learning  concerning  this  Matter. 

If  the  Iifue  concern  the  Mayor  and  Common- 
alty of  a  Town,  the  Array  (hall  be  made  all  of 
Foreigners.    3 1  Affife  19.    Vide  Roll.  Tit.  Tria[% 

596- 

So  if  the  IfTue  concern  the  Mayor  and  Com- 
monalty, &c.  although   they   are  not  Parties, 
yet  the  Venire  facias  (hall  be  directed  to  the  She- 
riff of  the  next  County.     15  £.  4.  18. 
Information         See  Hardres  Reports,  f.  16,  &c.  Good  Mat- 
for  Seizure.     ter  jn  an  Information  upon  a  Seizure,  in   what 
Place  the  Vifne  fhall  be,  and  the  Enrry  and  Man- 
ner of  quafhing  one  Venire  facias,  and  award- 
ing a  Venire  facias  de  novo,  &c. 
Where  a  Man      Where  a  Man  lends  a  Horfe  to  another  to 
lends  hisHorfe  till  his  Land,  and  the  Horfe  dies  wi  h  exceffive 
m  one  Place    Labour,  the  Vifne  fhall  be  from  the  Place  where, 

andheislpoil-    .  '  , J   .  .  ,  , 

«d  in  another, tne  excefiive  -Labour  was,  and  not  where  the 
Vifne  where  he  Delivery  was.  Moor  887.  Vide  Hob.  188. 
is  fpoikd.       Roll.  Tit.  "Trial,  615.     Pafcb.  22  Car.  2.B.R. 

Horfiey  vcrfus  Potter. 

Where 
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Where  a  Promife  is  laid  in  one  Place,  and  Promife  in  one 
the  Breach  in  another,  the  Vifne  muft  be  accor-  j*Iace' ,a?d 
ding  to  the  Event  of  the  Iflue,  whether  it  be  or™*.  ^n" 
taken  upon  the  Promife  or  Breach.     But  if  no  guided  by  the 
Place  be  alledged  for  the  Breach,  and  Iflue  be  Iflue. 
taken  upon  it,  the  Vifne  muft  be  from  the  Place 
of  the  Promife,  which  (hall  be  intended  right,  Modern  Rep. 
where  the  contrary  appears  nor.    See  Godb.  274. 36,  37- 

Eafter  39  Eliz.  In  the  King's  Bench  \  Tref- 
pafs,  Affault  and  Battery  in  Wilts,  con-inuing 
the  Aflault  in  >  Mi ddlejex;  and  adjudged  thic 
the  Jurors  (hall  come  out  of  both  Counties. 
Moor  538. 

The  Name  of  a  Manor  or  'Land,  or  other  Mifnomer. 
local  Thing  (hall  be  tried  where  it  lies,  becaufe 
it  is  local ;  but  the  Name  or  Addition  of  a  Per- 
fon  (hall  be  tried  where  the  Action  is  brought, 
becaufe  this  is  tranfitory.  Bro.  Tit.  Vifne^  7. 
lib  6.  65. 

In  Covenant  upon  an  Indenture  of  Bemife  of  Where  the 
the  Retlory  oi  S token- Church  in  the  Ccun  y.  of  Land  lies" 
Oxford,  That  the  Defendant  had  good  Power  and 
Authority  to  demife .  The  Indenture  was  alledged 
to  be  made  at  London^  and  the  Venire  facias  was 
awarded  to  the  Sheriff  of  Oxon-,  and  this  being 
afllgned  for  Error*  Judgment  was  affirmed,  ard 
this  adjudged  to  be  good,  Moor  7*0.  Be- 
caufe the  Rectory  was  in  comitat.  Oxon.  vide 
Page      . 

In  Debt  upon  an  Obligation  in  one  County  where  the 
to  perform  Covenants  in  a  Leafe,  and  the  Land  Lanu  lies,  and 
and    Payments  were  in  another  County;    the nut  where  the 
Trial  (hall   be  where  the  Land  and  Paymems  Wm>  ^ 
are.     44  E.  3.  42.     Roil.  Trial,  Soy.  pi.  1. 

In  Deb:  upon  a  Leafe  in  one  GoudcV,  and 
the  Puv  merit  of  the  R^nt  upon  the  Ltafc  1  raked 
there  alfo,  but  the  Land  was  in  another  G»i,n  " 
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and  the  Payment  upon  the  Land  -,  this  (hall  be) 
tried  where  the  Land  and  Payment  was,  for 
he  was  bound  to  pay  this  there  upon  the  Diftrefc. 
lb:i.  fl.  2. 

But  the  Trial  fbould  have  been  where  the 
Writ  was  brougV,  if  the  Payment  had  not 
been  alledged  to  be  where  the  Land  v 

Wtot    ::  Debt  be  brought  for  Rent  upon  a  Leal 

Li—  21        for  Years,  and  the  Action  is  brought  where  th< 
v'  %c~  Land  is,  but  the  Deed  of  the  Leafe  b 

in  another  County,  the  Trial  (hall  be  where  t! 
Land  and  Writ  is  brought.    44.  E.  3.  8.     Ti 
Iffue  being  whether  the  Leflbr  had  a  condii 
onal    Eft  ate  or  nor,  and  fo  a  lawful  E 
-Ibid.  fl.  7. 

If  the  Iffue  be  in  an  Afltze,  whether  the  Te- 
Laodto.asd  oaol  be  the  eldeft  Son  of  J.  S.  and  his  Birth 
where  doc       alleged  jn  ar.o  her  County,  yet  this  fhali 
tried  where  the  Land  is.     46  Ajj.  5. 

If  an  Infant  bring  an  Aflrze,  and  a  Releai 
of  his  Anceftor  is  pleaded  again  ft  him,  dated  ii 
another  County,  this  muft  be  tried  where  th< 
Releafe  is  datec.  ot  by  the  Afllz 

though  the  Plaintiff  be  an  Infant,  and  (he 
cumltances  are  to   be  inquired.  j.  23. 

See  Roll.  Hid.  611.  pi.  37. 
Wfcetefroni         Io  Cafe,  if  the  Pla  miff  declare  upon  a  Truft 
two  Places  in  at  D.  and  of  a  Wrong  at  S.     Upon  not  guilty, 
tme  £onatnr»  if  it  appear  the  Truft  is  no:  material,  the  Venue 

tod  whereto-:,  ^       .    CQme  frQm  $  and  frQm  ^.j.  pj 

%Uc  cap.  ic.  \     . 

one  not  being  material 

Cafe,  for  flopping  a  Way  from  fuch  a 

Place  to  fuch  a  Place,  and  that  the  Obstruction 

was  a:  D.     Upon  Not  guilty,  the  Venue  (hall 

come  from  D.  only,  for  all  the  Way  is  put 

'foe. 

If 
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If  the  Nar.  be  apud  A.  in  Com.  B.  and  the  Th«  Venires 
Venire  is  de  Fill.  &f  parocb.  de  A.  'tis  ill.     Teh.  ]*!&  as  <he 

r  Q£   r  Nar.  and  no 

IO4.       2Ctt>.  586.  remrefrom 

When  the  Venue  fhall  be  from  two  Vills.    2  two  Vills. 
Cro.  599.     7*/u  26,  182,  187. 

In  Trefpafs  in  one  Vill,  and  a  Releafe  pleaded 
in  another  Vill,  within  the  fame  County,  upon 
Non  eft  f aft  urn  ^  this  fhall  be  tried  per  ambideux. 
Roll.  ibid.  624..  Vide  hie  ante.  See  Roll  ibid. 
615.  many  Cafes  about  this. 

Where  the  Venue  cannot  be  from  a  Vill,  Ham-  &e  c°rpor* 
Jet  or  Lieu  Conus,  (a)  there  it  may  be  de  Cor-     * 
pore  Comitates ,  for  if  it  might  not  be  fo,  the 
Caufe  could  not  be  tried. 

Debt  for  Rent,  and  the  Demife  was  laid  in  6? 
fuper  Acclivitatem  de  Hampftead-Hill\  and  held 
not  a  good  Venue.     2  Vent.  249,  270. 

A  Cuftom  of  a  County  is  to  be  tried  de  Cor- 
pore  Comitatus,  for  the  Cuftom  runs  through 
the  whole  County. 

Where  the  Parifli  is  named  by  way  of  Deno-  parifh. 

tation,  or  Explanation  of  the  Place  where  the 

I  Fact  is  alledged   to  be  done,  as  at  the  Parifh- 

■  Church  of  Hauk-bucknol^  there  the  Venire  fa- 

ass  fhall  be  of  the  Town,  not  of  the  Parifh. 

Bul/lr.  1  Part  60,61. 

I       If  the  Fact  be  alledged  in  Kingftreet  in  the  Town. 
Parifh  of  St.  Margaret  in  Com.  Midd.  you  have 
already  heard  that  the  Vifne  (hall  be  from  King- 
\jlreet>  becaufe  it  is   intended    to    be  a  Town ; 
1  but  where  it  is  alledged  to  be  done  at  Gray's 

(a)  A  Lieu  Conus  is  a  Caftle,  Manor,  or  other  notorioiif 
Place  well  known,  and  generally  taken  Notice  of  by  thofe 
who  dwell  about  it,  and  not  a  Clofe  or  Pafture  of  Ground, 
qt  fuch  like  Place  of  no  Repute. 

Inn 


Not  from 
Houfe  or 

Hall. 


Pa*i&. 
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to*  of  Coart.  Tmr  Hall,  or  Lincoln's  Inn  Hall,  &c.  in  Holbom9 
the  />7///£  fhall  be  from  Holborn,  which  is  the 
Town  ;  for  as  Teherton  faid,  ir  was  never  heard* 
of  any  Venire  facias  to  be  had  of  any  of  the 
Inns  of  Court.  Bulftr.  2  Fart  120.  efpecially 
of  the  Hall,  becaufe  ic  cannot  be  of  a  Houfet 
much  lefs  of  a  Hail. 

In  Eje&rrrent  upon  a  Demife  made  at  Den- 
ham,  of  Lands  in  Parochia  de  Denham  pradicT  % 
the  Vifne  may  be  of  Denham,  or  of  the  Pariftv 
of  Denham,  becaufe  Denham  and  Paroihia  de 
Denham  Pr<editl.  are  ail  one  by  Intendment  of 
Law.  Bulftr.  2  Part  209.  Moor  yog.  Hob.  6Y 
But  when  it  appears  by  the  Record,  or  is  intend- 
ed that  the  Parifh  is  more  fpacious  than  the 
Town,  as  the  Cafe  in  Moor  837.  where  in' 
Ejectment  the  Leafe  was  alledged  ro  be  made 
at  Bredon  of  Tithes  in  W.  and  W.  Hamlets 
within  the  Parifh  of  Bredon,  there  the  Venire 
facias  muft  not  be  of  Bredon,  but  of  the  Parifh; 
becaufe  it  appears,  that  the  Parifh  extends  fur- 
ther than  the  Town.     Hob.  326. 

Where  an  Action  of  Debt  for  Rent  is  brought' 
upon  the  Privity  of  the  Contrail,  by  the  LefTor, 
or  againft  the  LefTee,  or  his  Executors,  for  Ar- 
rearages due  in  the  Life- time  of  the  Teflator, 
the  Vifne  may  be  laid  in  any  Place  ;  but  where 
the  Action  is  brought  upon  the  Privity  in  EJlate, 
as  againft  the  Afiignee  of  the  LefTee,  or  his  Exe- 
cutors, for  Rent  due  after  the  Teftator's  Death, 
the  Vifne  muft  be  where  the  Lands  lie.  Latch 
mifprinted  197,  262,  271.  Vide  li.  3.  24.  (a), 

[a)  Debt  lies  for  Rent  either  in  the  County  where  the 
Deed  was  made,  or  the  Lands  lie,  if  the  A&ion  be  againft 
the  Le>7ee  ;  but  if  brought  (by  or)  againft.  an  J!Jfigmey  it 
mud  be  brought  in  the  County  where  the  Land  lies ;  for 
the  Affignee  is  only  on  the  Privity  of  Eftate,  and  not  upon 
the  Cob  trad.     <S/r.  776. 

And 


. 


For  Rent 
where  the 
Land  lies, 
and  where 
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And  fo  it  was  adjudged  in  the  Cafe  of  Hall 
and  Arnold^  1656.  E.  R.  And  it  was  further 
adjudged  there,  the  Cafe  being  of  a  Leafe  made 
at  Lotukn,  of  Lands  in  Monmoutbfhire,  rendring 
Rent  payable  at  the  Old  Exchange,  for  which  an 
Action  is  brought  by  the  Heir.  If  there  had 
been  no  Place  of  Payment,  the  Heir  muft  have 
brought  his  Action  where  his  Lands  lie,  butN 
the  PlacAf  Payment  being  in  another  County, 
he  has  his  Election,  as  on  a  Leafe  for  Years  of 
Lands  in  two  Counties. 

Venue  not  to  be  changed  in  an  Action  of  Debt 
for  Rent.  Per  tot.  Cur.  ML  4  Geo.  2.  MS.  Rep. 
Sir.  878.  In  all  Actions  of  Debt  Venue  un- 
changeable, per  Ch.  Juftice.     MS.  Rep. 

Walker's  Cafe,  in  Debt  upon  a  Leafe  of  Land  Debt  for 
in  another  County,  Nihil  debet  (hall  be  tried  Rent  of  Land 
where  the  Action  is  brought.  Bro.Tit.Vifne,ngt  £  another 

In  Replevin  brought  by  Strede  again  it  Hartly, 
for  taking  a  Diftrefs  at  Baildon,  the  Defendant 
made  Conufance  as  Bailiff,  becaufe  the  locus  in 
quo,  &c.  was  holden  of  W.  H.  as  of  his  Manor 
of  Baildon ;  and  upon  Iffue  hors  de  fen  fee,  the 
Venire  facias  was  de  vicineio  de  Baildon  -,  and 
upon  Motion  that  the  Venire  facias  ought  to 
have  been  as  well  from  the  Manor  as  the  Town, 
the  Court  adjudged  it  to  be  well  enough,  for 
that  the  Court  (hall  not  intend  the  Manor  was  Manor 
larger  than  the  Town,  becaufe  it  doth  not  ap- 
pear fo  to  be,  though  poflibly  it  might,  as  like 
the  Cafe  of  a  Town  and  Parifh.  Hob.  305,  306. 

If  the  Sheriff  return,   that  there  are  no  Free-  //y/^  next  ad- 
holders  of  that  Vifne,  or  if  the  Vifne  be  where  joining,  in 
the  King's  Writ  runs  not,    as  in   the  Cinque  what  Cafes. 
Ports,  GrV.  or  in  a  Place  where  the  Men  are  Cintue  Portt* 
privileged   from  ferving  on  Juries  out  of  that 
Place,  as  the  Ifle  of  El),  £sfr.  the  Plaintiff  may 

pray 
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pray  a  Venire  facias  of  the  Vifne  next  adjoining: 
JFtf&r.  And  if  the  Vifne  be  in  Wales,  (cu  Brief  le  Roy 

ne  court)  the  Venire  facias  fhall  be  directed  to  the 
Sheriff  of  the  next  Englifh  County,  tocaufe  the 
Jury  to  come  de  propinquiori  Vifne  of  his  County 
to  the  Vifne  in  Wales  adjoining  ;  for  the  Court 
fhall  not  be  oufted  of  the  Plea.  Fitz.  Abr* 
Tit.  Vifne,  8.  JuriJdicJ.  24. 

In  an  Action  againft  a  Hundred,  Ihe  Venire 
facias  may  come  from  the  next  Hundred  gene- 
rally.    Vide  Comb.  Rep.  332. 

In  Trefpais,  if  the  Defendant  plead  Not  guil- 
ty to  Part,  and  to  the  Refidue  a  Plea,  which 
caufes  the  Trial  of  that  to  be  by  a  Jury  de  pro- 
chein  Hundred  ;  the  Venire  (hall  be  awarded  al 
prochein  Hundred  for  both  I  flues,  becaufe  there 
ought  not  to  be  two  Venire  facias9 s  in  one 
Action.    Vide  Roll.  Tit.  Trial,  596.  pi.  4. 

In  an  Appeal  of  Murder  committed  in  the 
Cinque  Ports,  although  the  King  be  concerned, 
yet  becaufe  this  is  betwixt  common  Perfons, 
the  Venire  facias  (hall  be  to  the  next  adjoining 
Vill.  Ibid.  pi.  6. 
Ireland.  ^  tne  lfi*ue  De  joined  of  Matter  in  Ireland, 

this  (hall  be  tried  by  a  Jury  of  the  next  County 
in  England.     Ibid.  587.  pi.  8. 

If  the  IiTue  be  to  be  tried  by  the  Venue  of  a 

Manor,   and    the  Plaintiff  fuggefts  that   he  is 

Proc&einHun-  Lord  of  the  Hundred  in    which   the  Manor  is, 

di"ccJ-  and  that  all  within  the  Hundred  are  within  his 

Diftrefs,  if  the  Defendant  acknowledge  this,  the 

Venue  (hall   not  be  de  Cor  pore  Comitatus,  but  of 

the  next  Hundred,  for  if  it  (hould  be  de  Ccrpore 

Comitatus,  this  (hould  be   tried  by  the  Tenants 

of  the  Manor. 

Vifne  mif-  ^  tne  Vifae  *s  *n  ^Gme  ^art  mifawarded,  or 

awarded  in      fued  out  of  more  Places  or  fewer  than  it  ought 

Part.  to 
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ro  be,  fo  as  fome  Place  be  right  named,  this 
is  aided  by  the  Stature  of  Jeofails,  which  hath 
ended  the  Differences  in  many  Cafes  reported 
in  our  Books  concerning  this  Point  \  wherefore 
I  purpofely  omit  them. 

Error,  for  that  the  Judgment  was  given  by  Infancy, 
Default  againft  the  Defendant,  being  an  Infant,  where  *h« 
upon  Iffue,  that  he  was  of  full  Age:   Adjudged,  Lmd  lies* 
That  the  Trial  fhould   be  in  Norfolk  where  the 
Land  was,    and   not   in  Middlesex,  where  the 
Adlion  was  brought.     Cro.  3  Part  818. 

If  the  Vifne  cometh  from  a  wrong  Place,  yet  May  be  o«| 
if  it  be  ex  affenfum  partium,  and   fo  en  t red  of  of  a  wrong 
Record,    it   fhall  ftand  ;    for  Omnis  Confenfus  Place  by 
tollit  error  em.      1  Inft.  125.  Confer 

Where  the  Iffue  is  local,  the  Vifne  cannot  be 
changed  by  Confent.     Siderfin  339. 

Holmes  verfus  Saunders,  Hill.  22,  23  Car.  2, 

B.  R.  Error  to  reverfe  a  Judgment  given  in  the 

King's    Bench  in   Ireland,    in    Debt  for   Ren* 

brought  by  the  Aflignees  of  a  Reverfion ;  the 

Plaintiff  declared  of  a  Leafe  of  Land  in  fuch  a 

Parifh  in  the  Suburbs  of  Dublin  5    on  Nil  debet 

J  pleaded,  the  Venire  facias  was  from  the  faid  Pa- 

I  riih   in  Civitate  Dublin,    and  Judgment  there 

fur  Plaintiff*  it  was  affigned  for  Error,  becaufe 

the  Land  lies  in  the  Suburbs  of  the  City,  and 

I  the  Venire  facias  was  from  a  Parifh  in  the  City.. 

Per  Cur.  It   is  all  one,    for   the  Suburbs  are 

j  always  within    the  Franchife   of  the  City,    as 

I  Fleet-ftreet  is  within  the  Suburbs  of  London,  bit 

the  Strand  nor,  though  fo  reputed. 

j       Note;  It  was  adjudged  Error  in  an  inferior 

j  Court,  that  the  Venire  facias   was  awarded  fe-? 

cundum  confuetudinem  Curia:,  which  ought  to  be 

per  Curiam.    Reader  verfus  Moore,  Mich.  1 6 so. 

Br 
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By  the  Statute  of  16  £s?  17  Car.  2.  After 
Verdict,  Judgment  fhall  not  be  flayed  or  re- 
verfed,  for  that  there  is  no  right  Venue,  fo  as 
the  Caufe  were  tried  by  a  Jury  of  the  proper 
County  or  Place  where  the  Action  is  laid. 
This  Act  doth  not  extend  to  Appeals,  Indict- 
ments of  Felony,  &c.  nor  to  Actions  upon  Pe- 
nal Statutes,  other  than  concerning  Cuftomsand 
Subfulies,  &c. 

Cafe,  for  that  whereas  the  Plaintiff  had  let  thfc 
Defendant  a  Horfe  to  ride  from  Swaffham  inj 
Norfolk  to  Ipfwich  in  Suffolk,  the  Defendant  iiA 
itinere  Mo  tarn  immoderate  equitavit  Equum  prail 
that  he  died.  It  was  tried  at  Norfolk;  aftef 
Verdict  it  was  moved  in  Arreft  of  Judgment*] 
that  no  Place  was  laid  where  the  immoderate' 
Riding  was,  and  the  Journey  is  in  two  Coun-| 
ties  -,  but  held  aided  by  Stat.  17  Car.  2. 

Cafe  for  Scandalous  Words,  which  were  him 
to  be  fpoken  at  London,  charging  the  Plaintiff! 
with  dealing  Plate  out  of  Wadham  College  atj 
Oxford.     The  Defendant  juftifies,  for  that  th$ 
Plaintiff  apud  Oxen  in  Com.  Oxon  dole  Plate  out 
of  Wadham  College:    The  Plaintiff  replied  Im 
injuria  fud  propria  ;   and  upon   that  I  flue  was , 
joined  and  tried  in  London,  and  a  Vcrt.ict  for] 
the  Plaintiff.     Upon   which  it  was    moved   ifr 
Arreft  of  Judgment,  that  this  was  a  Mif-trialy! 
but  it  was  held  by  Keeling  C.  J.  and  Rainsford 
and  Moreton,  that  this  was  a  good  Trial  within 
Stat.  16,    17  Car.  2.  being  tried  by  a  Jury  of 
the  proper  County  where  the  Action  was  laid.  ] 
1  Sound.  246.     1  Vent.  22. 

Cafe  for  fcandalous  Words,    faying  he  was 
perjured  ;    and  it  was  laid  in  Devonjhire.     The 
Defendant  jollified,  that  the  Plaintiff  made  a*! 
falfe  Oath  at  Launcejlon  in  Cornwall,    and  Iflue  ■ 

was  \ 
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was  taken  on  that,  and  tried  in  Devon/hire,  and 
held  aided  by  Stat.  16,  17  Car.  2.  1  Vent.  263. 
2  Lev.  121. 

Covenant  for  Non-payment  of  Rent  of  Al- 
lom  Mines  was  brought  in  London,  where  the 
Deed  was  fuppofed  to  be  made :  The  Defen- 
dant pleads,  that  the  Plaintiff  had  inclofed  the 
Mine,  fo  that  he  could  not  enter  to  work  it ; 
and  Iffue  being  taken  on  that,  it  was  tried  in 
London  •,  and  being  found  againft  the  Defen- 
dant, it  was  moved  in  Arreft  of  Judgment  that 
this  was  a  Mif-trial ;  but  it  was  anfwered,  that 
it  was  aided  by  Stat.  16,  17  Car.  2.  Jones  T.  82. 

Earl  of  Shaftjbury  verfus  Graham  &  al>,  B.  R.  Venue  altered 
Refolvedin  Eajier  Term  34  Car.  2.  That  thewhereaPeer 
Court  had  Power  to  alter  the  Venue,  in  Cafe  of  a  was  Party# 
Peer ;  efpecially    if  there  be  no  Likelihood  of 
an  indifferent  Trial  in  the  Place  where  the  Ac- 
tion is  laid.     1  Vent.  363,  364,  365. 

Every  Venire  out  of  the  Courts  of  Record  at  /w,tobe 
Weftminfter,  fhall  be  awarded  of  the  Body  of  awarded^ 
the  County,  where  the  Iffue  is  triable  :    Pro-  Corpore  Com: 
vided  that  this  Claufe  (hall  not  extend  fo  Ap- 
peals of  Felony  or  Murder,  or  to  any  Indict- 
ment or  Preferment  of  Treafon,    Felony,  or 
Murder ;  or  to  any  Procefs  on  any  of  them ; 
or  to  any  Writ,  Bill  or  Information  on  any  Pe- 
nal Statute.     4  &  5  Ann.  cap.  1 6.  (a). 

Debt  qui  tarn,  on  the  Stat.  9  Ann.  againft 
Gaming,  and  a  Verdict  for  Plaintiff:  h  was 
moved  in  Arreft  of  Judgment,  that  the  Venire 
was  de  Corpore  Com.  and  that  Penal  Adions  are 

(a)  The  Court  faid,  that  fince  this  Statute  it  feems  un- 
neceffary  in  the  Declaration  to  fet  forth  a  particular  Parijb 
or  Fill  for  a  Venue.  E.  i 3  Geo.  1 .  in  the  Cafe  of  Crabt ret 
and  Moorcroft,  MS.  Rep. 

Vol.  I.  L  excepted 
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excepted  in  the  Statute  for  the  Amendment  of 
the  Law,  but  held  well  and  aided  by  the  Jury 
Acl,  and  Srar.  5  Geo.  1.  French  qui  tarn,  v. 
Wihlhire,    H.  11  Geo.  2.  B.  R. 

Since  our  Aurhor  wrote,  there  has  been   a 

great  Alteration  in  the  Law,  as  to  Jurors,  for 

by  the  Statute  3  Geo.  2.  cap.  25.  for  the  better 

Regulation  of  Jurors,  it  is  enaded,    4  That  the 

8  Pcrfon  or  Perfons,  required  by  a  Statute  made 

.ft    f  T         *  the  Seventh   and  Eighth  Years  of  the  Reign 

^qualified    '  °f  brs  ^ate  Majefty  King  IVilliam  the  Third, 

according  to    c  [intided,    An    Acl  for   the  Eafe    of  Jurors, 

the  A&  7  &    «  and  better  regulating  of  Juries,']    and  by    a 

8  W.  3.  «  Claufe  in  another  Acl;,  made  in  the  third  and 

c  fourth  Years  of  the  Reign  of  the  late  Queen 

and  3^4       '   ^nne  [in  tided,  dn  Att  for  making  perpetual 

Ann.  c  an  Acl   for  the  more  eafy  Recovery  of  fmall 

4  Tithes  \    and   alfo  an  Ah  for  the  more   eafy 

4  obtaining  Partition  of  Lands  in  Coparcenary, 

4  Joint-Tenancy,  and  Tenancy  in  Common  ;  and 

*  alfo  for  making  more  effeclual  and  amending 
4  fever al  Alls  relating  to  the  Return  of  Jurors^] 
4  to  give  in,  or  who  are  by  Virtue  of  this 
4  A6t  to    make  up  true  Lifts  in  Wrning  of 

*  the  Names  of  Perfons  qualified  to  ferve  on 
4  Juries,  in  order  to  aflift  them  to  complete 
4  luch  Lifts,  purfuantto  the  Intent  of  the  faid 
4  Acl,  (hall  (upon  Requeft  by  him  or  them 
4  made  to  any  Parifh  Officer  or  Officers,  who 
4  (hall  have  in  his  or  their  Cuftody  any  of  the 
c  Rates  for  the  Poor  or  Land-Tax,  in  fuch  Pa- 

*  rifh  or  Place)  have  free  Liberty  to  infpecl: 
to  be  made  *  ^ucn  Rates,  and  take  from  thence  the  Name 
from  the  '  or  Names  of  fuch  Freeholders,  Copyholders, 
Rates  in  each  <■  or  other  Perfons  qualified  to  ferve  on  Juries, 
Parifh,            t  dwelling  within  their   refpeclive  Parifhes  or 

c  Precincts,  for  which  fuch  Lift  is  to  be  given 
2  *  in 
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*  in  and   returned,  purfuant  to  the  faid  Acts; 

*  and   [hall    yearly   and    every   Year,    twenty  and  yearly 
'  Days  at  lead  before  the  Feaft  of  Saint  M-  ^  uPon 

*  chad  the  Archangel,  upon  two  or  more  Sun-  dq*^ 
«  days,  fix  upon  the  Door  of  the  Church,  Cha- 

s  pel,  and  every   other  publick  Place  of  reli- 
«  gious  Worfhip,  within   their   refp?6tive  Pre- 
t  cincts,  a  true  and  exact  Lift  of  all  fuch  Per- 
1  fons  intended  to  be  returned  to  the  Quarter- 
1  Seffions  of  rhe  Peace,  as  qualified  to  ferve  on 
1  Juries,  purfuant  to  the  Directions  of  the  faid 
;  Act,  and  leave  at  the  fame  Time  a  Duplicate 
;  of  fuch  Lift  wirh  a  Church- warden,  Chapel- 
1  warden,  or  Overfeer  of  the  Poor  of  the  faid 
Parifh   or  Place,  to  be  perufed   by   the  Pa- 
rifhioners    without  Fee  or  Reward,    to  the 
End  that  Notice  may  be  given  of  Perfons  fo 
qualified,  who  are  omitted,  or  of  Perfons  in- 
fer ted  by  Miftake,  who  ought  to  be  omitted  Perfons  not 
out  of  fuch  Lifts  •,  and  if  any  Perfon  or  Per-  qualified  may 
fons,  not  being  qualified   to  ferve  on  Juries,  be  relieved  aC 
(hall  find  his  or   their  Name  or  Names  men-  1  ^  Quarter : 
tioned   in  fuch  Lift,  and   the  Perfon  or  Per- 
fons required  to  make  fuch  Lift  (hall  refufe  to 
omit    him    or  them,    or   think    it  doubtful 
whether  he  or  they   ought  to  be  omitred,  it 
(hall  and  may  be  lawful  to  and  for  the  Juftices 
of  the  Peace  for  the  County,  Riding,  or  Divi- 
fion,  at  their  refpective  General  Quarter-Sefli- 
ons,  to  which  the  faid  Lifts  (hall  be  fo  returned, 
upon  Satisfaction  from  the  Oath  of  the  Party, 
complaining,   or  other  Proof,  that  he   is  noc 
qualified  to  ferve  on  Juries,  to  order  his  or  their 
Name  or  Names  to  be  (truck  out,  or  omitted 
in  fuch  Lift,  when  the  fame  (hall  be  entred  in 
the  Book  to  be  kept  by  -  he  Clerk  of  the  Peace 
for  that  Purpofe,  purfuant  to  the  faid  Act. 
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f  o  §.  2.  c  It  is  further  enacted,  That  if  any  Per 

mittjn^OT      ■  c  r  Perfon?,  required  by  tr 

4  or  give  in,  or  by  Virtue  of  this  Act  to  make 
fuch  Lift,  or  concerned  therein,  ihahl 
rbr  every  ■  emir,  cut  of  any  fuch  Lift,  any  Per- 

Perfcnfoo-     ■  ion  cr  Peribns,  whofe  Name  or  Names  ou^ 

to  be  inferred,  or  mall  wilfully  infert  any  Per- 
fon  cr  Peribns,  who  oughc  to  be  omitted,  or 
fhalltakeany  Money  or  other  Reward  for  omit- 
ting or  inferring  any  Peribn  whatfocver, 

:rg  (hall,  for  every  Perfon    fa 
omitted  or  inferred  in  fuch  Lift,  contrary  to  the . 
Meaning   of  this    Act,    forfeit   the   Sum  of1 
twenty  Shillings  for  every  fuch  Offence,  upoti^ 
Convid:on   before   one   or    more  Juftice  or 
:es  of  the  Peace  of  the  County,   Riding 
or  Divifion,  where  fuch  Offender  mall  dwell,, 
upon  the  Confefiion  of  the  Offender,  or  Proof 
by    one   or   more  credible  Witnefs  or 
neffes  on  Oath  •,  one  Half  thereof  to   be  paid 
to  the  Informer,  and   the  other  Half  to  the 
Poor  of  fuch  Parifti  or  Place,  for  which   the 
.    ft   is  returned  ^    and   in  cafe  fuch  Pe- 
not  be  paid  within  five  Days  after 
fuch  Conviction,  the  fame  (hall  be  levied   by 
rls   and  Sale   of  the  Offender's  Goods, 
arrant  or  Warrants   from  one  or   more 
:c  or  Juftices  cc  the  Peace,  returning  the^ 
Overplus,  if  any  there  be  •,  and  the  laid  Jo-', 
ft  ice  cr  Juftices,  before    whom    fuch  Perfon 
Gull  be  convicted  of  fuch  Offence,  (hall,  ir* 
Writing  under  their  Hands,  certify  the  fame- 
to  the  Juftices  at  their  next  General  Quarter-, 
os,  which  (hall  be  held  for  the  County, 
in  which  the  Perfon  or  Peribns  fo  omitted  or^ 
d  (hall  dwell,  which  Juftices  (hall  dW 
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rect  the  Clerk  of  the  Peace  for  the  Time  be- 
ing to  infertor  ftrike  out  the  Name  or  Names 
of  fuch  Perfon  or  Perfons,  as  (hall   by   fuch 
Certificate  appear  to  have  been  omitted  or  in- 
ferted  in  fuch  Lifts,  contrary  to  the  Meaning  Duplicates  of 
of  this  Act  •,  and  Duplicates  of  the  faid  Lifts,  the  Lifts  to  be 
when  delivered  in   at  the  Quarter- Seffions  of  tranfmitted  to 
the  Peace,  and   entred  in  fuch  Book,    to  be  the  Sheriff' 
kept  by  the  Clerk  of  the  Peace  for  that  Pur- 
pofe,  fhall,  during  the  Continuance  of  fuch 
Quarter -Seffions,  or  within  ten  Days  after,  be 
delivered   or  tranfmitted  by  the  Clerk  of  the 
Peace  to  the  Sheriff  of  each  refpective  Qounty, 
or  his  Undcr-SherifT,  in  order  for  his  returning 
of  Juries  out  of  the  faid  Lifts;  and  fuch  She- 
riff" or  Under- Sheriff  (hall   immediately   take 
care,  that  the  Names  of  the  Perfons  contained 
in  fuch  Duplicates,  fhall  be  faithfully  entred 
alphabetically,  with  their  Additions  and  Places  by  the  Clerk 
of  Abode,  in  fome  Book  or  Books  to  be  kept  of  the  Peace, 
by  him  or  them  for  that  Purpofe  ;  and  that  °°/am° 
every  Clerk  of  the  Peace  neglecting  his  Duty 
therein,    fhall    forfeit    the   Sum    of    twenty 
Pounds  to  fuch  Perfon  or  Perfons  as  (hall  in- 
form or  profecute  for    the   fame,    until  the 
Party    be  thereof  convicted  upon   an  Indict- 
ment before  the  Juftices  of  the  Peace,  at  any 
General  Quarter-Seffions  of  the  Peace  to  be 
holden  for  the  fame  County,  Riding,  Divi- 
fton,  or  Precinct. 

*  And  it  is  further  enacted,    That    in  cafe  Sheriff,  &rY. 
any   Sheriff,  or  Under-Sheriff,  Bailiff,  or  o-  returning  sny 
ther  Officer,  to  whom  the  Return  of  juries  ^"^f0 
fhall  belong,    fhall  fummon  and   return  any  m  t^e  DupH- 
Perfon  or  Perfons  to  ferve  on  any  Jury,  in  cate, 
any  Caufe  to  be  tried  before  the  Juftices  of 
Affize,  or  Niji  prius[  or  Judges  of  the  faid 
L  3   •  *  Great 
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Great  Seflions,  or  the  Judge  or  Judges  of  the 
Seflions  for  the  faid  Counties  Palatine,  whofe 
Name  is  not  inferted  in  the  Duplicates  fo 
delivered  or  tranfmitted  ro  him  or  them  by 
fuch  Clerk  of  the  Peace,  if  any  fuch  Duplicate 
(hall  be  delivered  or  tranfmitted  •,  or  if  any 
Clerk  of  Afiize,  Judge's  Aflbciate,  or  other 
Officer,  (hail  record  the  Appearance  of  any 
Perfon  fo  fummoned  and  returned  as  afore- 
faid,  who  did  not  really  and  truly  appear, 
then  and  in  fuch  Cafe  any  Judge  or  Juftice  of 
Afiize  or  Nifi  prius,  or  Judge  or  Judges  of  the 
faid  Great  Stflions,  or  the  Judge  or  Judges  of 
the  Sefllons  for  the  faid  Counties  Palatine, 
(hall  and  may,  upon  Examination,  ip  a  fum- 
mary  Way,  fet  fuch  Fine  or  Fines  upon  fuch 
Sheriff,  or  Under- She r iff,  Clerk  of  the  Afiize, 
Judge's  Aflbciate,  or  other  Officer,  for  every 
fuch  Perfon  fo  fummoned  and  returned  as  afore- 
faid  ;  and  for  every  Perfon,  whofe  Appearance 
fhall  be  fo  faifly  recorded,  as  the  faid  Judge 
or  Juflice  of  Aflize,  Nifi  prius,  or  of  the  faid 
Great  Sefllons,  or  the  Judge  or  Judges  of  the 
Seflions  for  the  faid  Counties  Palatine,  fhall 
think  meer,  not  exceeding  ten  Pounds,  and 
not  lefs  than  forty  Shillings.' 
c  And  for  preventing  Abufes  by  Sheriffs,  Un- 
der-Sheriffs,  Bailiffs,  or  other  Officers  concerned 
in  the  fummoning  or  returning  of  Jurors,  it  is  en- 
acted, That  no  Perfons  fhall  be  returned  as  Ju- 
rors to  ferve  on  Trials  at  any  Afllzes,  or  Nifi 
prius,  or  at  the  faid  Great  Seflions,  or  at  the 
Sefllons  for  the  faid  Counties  Palatine,  who 
have  ferved  within  the  Space  of  one  Year  be- 
fore in  the  County  of  Rutland,  of  four  Years 
in  the  County  of  York,  or  of  two  Years  before 
in  any  other  County,  not  being  a  County  of 
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*  a  City  or  Town  •,  and  if  any  fuch  Sheriff  (hall 
4  wilfully  tranfgrefs  therein,  any  Judge  or  Ju- 

*  ftice  of  Afllze  or  Nifi  prius>  or  of  the  laid 

*  Great  Seffions,  or  the  Judge  or  Judges  of  the 

*  Seffions  for  the  faid  Counties  Palatine,  may, 

*  and  is  hereby  required  on  Examination  and 

*  Proof  of  fuch  Offence,  in  a  fummary  way,  to 

*  (et  a  Fine  or  Fines  upon  every  fuch  Offender, 

*  as  he  (hall  think  meet,    not  exceeding  five 

*  Pounds  for  any  one  Offence,  (a) 

4  It  is  further  ena&ed,  That  the  Sheriff,  Un-  Sheriff,  &c.  to 
c  der-Sheriff,    or  other  Officer,  to  whom  the  ^^ 
4  Return  of  Juries  (hall  belong,  (hall  from  Time  tho|£  ^ho 
4  to  Time  enrer  or  regifter  in  a  Book  to  be  kept  have  ferved : 
4  for  that  Purpofe,  the  Names  of  fuch  Perfons 

*  as  (hall  be  fummoned,  and  (hall  ferve  as  Ju- 
4  rors  on  Trials  at  any  Affizes,  or  Nifi  pius,  or 
4  in  the  faid  Courts  of  Great  Seffions,  or  Seffi- 

*  ons  for  the  faid  Counties  Palatine,  together 
4  with  their  Additions  and  Places  of  Abode  al- 

*  phabctically,  and  alfo  the  Times  of  their  Ser- 

4  vices ;  and  every  Perfon  fo  fummoned  and  at-  *2  agIVC       ' 

4  tending,  or  ferving  as  aforefaid,  (hall  (upon 

4  Application  by  him  made  to  fuch  Sheriff,  Un- 

4  der-Sheriff,  or  other  Officer)  have  a  Certifi- 

4  cate  teftifying  fuch  his  Attendance  or  Service 

4  done,  which  Certificare  the  faid  Sheriff,  Un- 

4  der-Sheriff,    or  other  Officer,    is  hereby  di- 

4  reeled   and  required  to  give  without  Fee  or 

*  Reward  •,  and  the  faid  Book  (hall  be  tranfmit- 
4  ted  by  fuch  Sheriff,  Under- Sheriff,  or  other 
4  Officer,  to  his  or  their  Succeffor  or  Succeflors, 
4  from  Time  to  Time.' 

fa)  Note  ;  by  the  4.  Geo.  2.  *.  7.  this  Claufe  is  repealed 
as  to  the  County  of  Middlefcx,  and  no  Perfon  to  ferve  who 
Jus  ferved  within  ths  two  Terms  before.  See  this  A&  Pojica. 
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Sheriff,  &e.         «  And  it  is  alfo  further  enacted,  That  from 
on  Return  of   c  anc}   after  the  twenty-fifth   Day  of  December 

nire  facias  to  *  one  tnou^anc^  ^even  hundred  and  thirty,  every 
annex  a  Panel '  Sheriff,  or  other  Officer,  to  whom  the  Re- 
of  Jurors,  Zsfc.  *  turn  of  the  Venire  facias  juratores,  or  other 
«  Procefs  tor  the  Trial  of  Caufes  before  Juftices 
c  of  AfTize,  or  Nifiprius,  in  any  County  in  Eng- 
'  land,  doth  or  (hall  belong,  (hall,  upon  hisRe- 
■  turn  of  every  fuch  Writ  of  Venire  facias  (unlefs 
'  in  Caufes  intended  to  be  tried  at  Bar,  or  in 

*  Cafes  where  a  fpecial  Jury  (hall  be  (truck  by 
c  Order  or  Rule  of  Court)  annex  a  Panel  to  the 

*  faid  Writ,  containing  the  Chriftian  and  Sur- 

*  names,  Additions,  and  Places  of  Abode,  of 

*  a  competent  Number  of  Jurors,  named  in  fuch 

*  Lifts  as  qualified  to  ferve  on  Juries,  the  Names 

*  of  the  fame  Perfons  to  be  inferted  in  the  Pa- 

*  nel  annexed  to  every   Venire  facias,  for  the 

*  Trial  of  all  ftfues  at  the  fame  Affizes  in  each 

*  refpective  County  •,  which  Number  of  Jurors 
4  (hall  not  be  lefs  than  forty-eight  in  any  County, 

*  nor  more  than  feventy-two,  without  Dinrc- 

*  tion  of  the  Judges  appointed  to  go  the  Circuir, 
c  and  fit  as  Judges  of  Aflize,  or  Nifi  prius,  in 

*  fuch  County,  or  one  of  them,  who  are  refpec- 
c  tively   hereby  impowered  and  required,  if  he 

*  or  they  feeCaufe,  by  Order  under  his  or  their 

*  refpective  Hand  or  Hands,  to  direct  a  greater 
c  or  leffer  Number,  and  then  fuch  Number  as 
4  (hall  be  fo  directed  fhall  be  the  Number  to 
c  ferve  on  fuch  Jury  -,  and  that  the  Writs  of  Ha- 

*  beas  Corpora  juratorum,  or  Difiringas,  fubfe- 
4  quent  to  fuch  Writ  of  Venire  facias  juratores, 
'  need  not  have  inferted  in  the  Bodies  of  fuch 

*  refpeftive  Writs  the  Names  of  all  the  Perfons 
1  contained  in  fuch  Panel  •,  but  it  (hall  be  fuffi- 

*  cient  to  infert  in  this  Mandatory  Part  of  fuch 

4  Writs 
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Writs  refpeclively,  Corpora  feparalium  perfo- 
narum  in  panello  huic  brevi  annexo  notninatarum, 
or  Words  of  the  like  Import,  and  to  annex 
to  fuch  Writs  refpectively,  Panels  containing 
the  fame  Names  as  were  returned  in  the  Panel 
to  fuch  Venire  facias  1  with  their  Additions  and 
Places  of  Abode,  that  the  Parties  concerned 
in  any  fuch  Trials  may  have  timely  Notice  of 
the  Jurors,  who  are  to  ferve  at  the  next  Af- 
fizes,  in  order  to  make  their  Challenges  to 
them,  if  there  be  Caufe;  and  that  for  the  ma- 
king the  Returns  and  Panels  aforefaid,  and  an- 
nexing the  fame  to  the  refpective  Writs,  no 
other  Fee  or  Fees  fhall  be  taken,  than  what 
are  now  allowed  by  Law  to  be  taken,  for  the 
Return  of  the  like  Writs  and  Panels  annexed 
to  the  fame ;  and  that  the  Perfons  named  in 
fuch  Panels  (hall  be  fummoned  to  ferve  on  Ju- 
ries at  the  then  next  Aflizes  or  Seflions  of  Nifi 
prius,  for  the  refpective  Counties  to  be  named 
in  fuch  Writs,  and  no  other.' 

*  And  it  is  enacted,  That  every  Sheriff,  or  Return  of  Ju- 
ot her  Officer,  to  whom  the  Return  of  Juries  Win  Wales; 
for  the  Trial  of  Caufes  in  the  Court  of  Grand 
Seflions  in  any  County  of  Wales  do  or  (hall 
belong,  (hall,  at  leatt  eight  Days  before  every 
Grand  Seflions,  fummon  a  competent  Num- 
ber of  Perfons  qualified  to  ferve  on  Juries,  out 
of  every  Hundred  and  Commote  wuhin  every 
fuch  County,  fo  as  fuch  Number  be  not  lefs 
than  ten,  or  more  than  fifteen,  without  the 
Directions  of  the  Judge  or  Judges  of  the  Grand 
Seflions  held  for  fuch  County,  who  is  and  are 
hereby  impowered,  if  he  or  they  fhall  fee 
Caufe,  by  Rule  or  Order  of  Courr,  to  direct 
a  greater  or  ltflcr  Number  to  be  fummoned 
out  of  every  fuch  Hundred  and  Commote  re- 

6  fpeftively ; 


i56 


and  Counties 
Palatine  of 
Cbefiert  Lan~ 
cafier  and 
Durham. 


Of  the  Vifnc  or  Place  Ch.  8. 

fpectively,  and  that  the  (aid  Officer  and  Offi- 
cers, who  fhall  fummon  fuch  Perfons,  (hall 
return  a  Lift  containing  the  Chriflian  and  Sur- 
names, Additions  and  Places  of  Abode,  of 
rhe  Perfons  fo  fummoned  to  ferve  on  Juries, 
the  firft  Court  of  the  fecond  Day  of  every 
Grand  Seffions  ;  and  that  the  Perfons  fo  fum- 
moned, or  a  competent  Number  of  them,  as 
the  Judge  or  Judges  of  fuch  Grand  Seffions 
(hall  direct,  and  no  other,  (hall  be  named  in 
every  Panel  to  be  annexed  to  every  Writ  of 
Venire  facias  jura-lores.  Habeas  Corpora  jura- 
lorum,  and  Diflringas,  that  fhall  be  iffued  out 
and  returnable  for  the  Trial  of  Caufes  in  fuch 
Grand  Seffions.' 

4  And  it  is  further  enacted,  That  every  She- 
riff or  other  Officer,  to  whom  the  Return  of 
the  Venire  facias  juratores,  or  other  Procefs 
for  the  Trial  of  Caufes  before  the  Juftices  of 
the  Courts  or  Seffions  to  be  held  for  the 
Counties  Palatine  of  Cbe/ier,  Lancajier  or 
Durham,  doth  belong,  fhall,  fourteen  Days 
at  the  lead  before  the  faid  Courts  or  Seffions 
fhall  refpecYtvely  be  held,  fummon  a  compe- 
tent Number  of  Perfons  qualified  to  ferve  on 
Juries,  fo  as  fuch  Number  be  not  lefs  than 
forty-eighr,  nor  more  than  feventy-two,  with* 
out  the  Direction  of  the  Judge  or  Judges  of 
the  Courts  or  Seffions  to  be  held  for  fuch 
Counties  Palatine  refpe&ively,  and  fhall,  eight 
Days  at  leaft  before  fuch  Courts  or  Seffions 
fhall  refpectively  be  held,  make  or  caufe  a 
Lift  to  be  made  of , the  Perfons  fo  fummoned 
to  ferve  on  Juries,  containing  their  Chriflian 
and  Surnames,  Additions  and  Places  of  Abode ; 
and  the  Lift  fo  made  fhall  forthwith  be  pub- 
licity huog  up  in  the  Sheriff's  Office,  to  be 

*  infpe&ed 
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4  infpected  and  read  by  any  Perfon  or  Perfons 

4  whatfoever;  and  that   the  Perfons  named  in 

*  fuch  Lift,  and  no  other,  (hall  be  fummoned 

*  to  ferve  on  Juries  at  the  next  Courts  or  Sef- 
c  fions  to  be  held  for  the  faid  refpeclive  Coun- 
c  ties  Palatine;  and  the  faid  Sheriff,  or  other 

*  Officer,  is  hereby  required  to  return  fuch  Lift 
4  on  the  firft  Day  of  the  Court  or  Seflions  to  be 

*  held  for  the  faid  Counties  Palatine  refpeclively ; 
4  and  the  Perfons  fo  fummoned,  or  a  compe- 
4  tent  Number  of  them,  as  the  Judge  or  Judges 
■  of  fuch  Courts  or  Seflions  refpeclively  fhall 
c  direct,  and  no  other,  fhall  be  named  in  every 

*  Panel,  to  be  annexed  to  every  Writ  of  Venire 
4  facias  juratores^  Habeas  corpora  juratorum  and 
8  Diftringas^  that  fhall  be  iffued  out  and  return- 
4  able  for  the  Trial  of  Caufes  in  fuch  Courts  or 
4  Seflions  refpeclively.' 

4  And  it  is  further  enacted,  That  the  Name  Names  of  Per- 
4  of  each  and  every  Perfon,  who  fhall  be  futn-  fons  impanel- 
4  moned  and  impanelled  as  aforefaid,  with  his led  t0  be  writ~ 
4  Addition  and  the  Place  of  his  Abode,  fhall  be  ^"JJJ" 
4  written  in  feveral  and  diftinct  Pieces  of  Parch-  Marfhalof  the 
4  ment  or  Paper,  being  all,  as  near  as  may  be,  Aflize,  and 
4  of  equal  Size  and  Bignefs,  and  fhall  be  deli-  put  in  *  Box 
4  vered  unto  the  Marfhal  of  fuch  Judge  of  Af-  c°  be  drawn' 
4  fize,  or  Nifi  prius,  or  of  the  faid  Great  Sefii- 
4  ons,  or  of  the  Seflions  for  the  faid  Counties 
4  Palatine,  who  is  to  try  the  Caufes  in  the  faid 
4  County,  by    the  Under- Sheriff  of  the  faid 
4  County,  or  fome  Agent  of  his ;  and  fhall,  by 
4  Direction  and  Care  of  fuch  Marfhal  be  rolled 
4  up  all,  as  near  as  may  be,  in  the  fame  Man- 
4  ner,  and  put  together  in  a  Box  or  Glafs,  to 
4  be  provided  for  that  Purpofe ;  and  when  any 
4  Caufe  fhall  be  brought  on  to  be  tried,  fome 
4  indifferent  Perfon,  by  Direction  of  the  Courr, 

4  may 
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1  may  and  (hall  in  open  Court  draw  out  twelve 
«  of  the  faid  Parchments  or  Papers  one  after  an- 
«  other ;  and  if  any  of  the  Perfons,  whofe  Names 
4  (hall  be  fo  drawn,  (hall  not  appear,  or  be  chal- 
4  lenged  and  fet  afide,  then  fuch  further  Num- 
4  ber,  until  twelve  Perfons  be  drawn  who  mail 
4  appear,  and  after  all  Caufes  of  Challenge  (hall 

*  be  allowed  as  fair  and  indifferent;  and  the 

*  faid  twelve  Perfons  fo  firft  drawn,  and  appear- 
4  ing  and  approved  as  indifferent,  their  Names 

*  being  marked  in  the  Panel,  and  they  being 
4  fworn  (hall  be  the  Jury  to  try  the  faid  Caufe; 

*  and  the  Names  of  the  Perfons  fo  drawn  and 
4  fworn  (hall  be  kept  apart  by  themfelves  in  fome 

*  other  Box  or  Glafs  to  be  kept  for  that  Purpofe, 

*  till  fuch  Jury  (hall  have  given  in  their  Verdict, 

*  and  the  fame  is  recorded,  or  until  fuch  Jury 
4  (hall,  by  Confent  of  the  Parties,  or  Leave  of 
'  the  Court,  be  difcharged  -,  and  then  the  fame 
c  Names  (hall  be  rolled  up  again,  and  returned 

*  to  the  former  Box  or  Glafs,  there  to  be  kept 

*  with  the  other  Names  remaining  at  that  Time 

*  undrawn,  and  fo  toties  quoties,  as  long  as  any 

*  Caufe  remains  then  to  be  tried.* 

Where  the  '  Provided  always,  That  if  any  Caufe  (hall 

brouhHn"01  '  be  brouSht  on  CO  be  tried  in  any  of  the  faid 
thdrVerdift,  €  Co"rts  refpectively,  before  the  Jury  in  any 
twelve  others  4  other  Caufe  (hall  have  brought  in  their  Ver- 
to  be  drawn.  4  diet,  or  be  difcharged,  it  (hall  and  may  ba 
'  lawful  for  the  Court  to  order  twelve  of  the 
c  Refidue  of  the  faid  Parchments  or  Papers,  not 

*  containing  the  Names  of  any  of  the  Jurors,  who 

*  (hall  not  have  fo  brought  in  their  Verdict,  or 

*  be  difcharged,  to  be  drawn  in  fuch  Manner  as 

*  is  aforefaid,  for  the  Trial  of  the  Caufe,  which 
1  (hall  be  fo  brought  on  to  be  cried. 

'  And 
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1  And  it  is  further  ena6ted,  That  every  Per-  Penalty  on 

*  Ton  or  Perfons,  whofe  Name  or  Names  (hall  D€faulters. 

*  be  fo drawn  as  aforefaid,  and  who  fhall  not  ap- 

*  pear  after  being  openly  called   three  Times, 

*  upon  Oarh  made  by  fome  credible  Perfon  that 
4  fuch  Perfon  fo  making  Default  had  been  law- 
1  fully  fummoned,  fhall  forfeit  and  pay  for  every 
1  Default  in  nor  appearing  upon  Call,  as  afore- 

*  faid  (unlefs  fome  realbnable  Cauie  of  his  Ab- 
f  fence  be  proved  by  Oarh  or  Affidavit,  to  the 
4  Satisfaction  of  the  Judge,  who  fits  to  try  the 

*  faid  Califs)  fuch  Fine  or  Fines  not  exceeding 

*  the  Sum  of  five  Pounds,  and  not  lefs  than  forty 
4  Shillings,  as  the  faid  Judge  fhall  think  rea- 
4  ibnable  to  inflict  or  affefs,  for  fuch  Default. 

*  Provided  always,  That  where  a  View  {a)  Method  in 

«  (hall  be  allowed  in  any  Caufe,  that  in  fuch  Cafe  cafe  of  View, 

'  fix  of  the  Jurors  named  in  fuch  Panel,  or  more, 

6  who  fhall  be  mutually  confented  to  by  thePar- 

*  ties  or  their  Agents  on  both  Sides,  or  if  they 
«  cannot  agree,  fhall  be  named  by  the  proper 
«  Officer  of  the  refpeclive  Courts  of  King's  Bench, 
«  Common  Pleas,  Exchequer,  at  Weftminfter,  or 

*  the  Grand  Sefilon  in  Wales,  and  the  faid  Coun- 

*  ties  Palatine,  for  theCaufes  in  their  refpeclive 
4  Courts,  or  if  need  be,  by  a  Judge  of  the  re- 
4  fpective  Courts  where  the  Caufe  is  depending, 
4  or  by  the  Judge  or  Judges  before  whom  the 

*  Caufe  fhall  be  brought  on  to  Trial  refpeclively, 
4  fhall  have  the  View,  and  fhall  be  firft  fworn, 
4  or  fuch  of  them,  as  appear  upon  the  Jury  to 

*  try  the  faid  Caufe,  before  any  Drawing,  as 
4  aforefaid,  and  fo  many  only  fhall  be  drawn  to 
4  be  added  to  the  Viewers  who  appear,  as  fhall, 

(a)  Note;  that  a  Juror  withdrawn  in  order  to  a  View 
may  be  fworn  on  the  Jury  afterwards.     1  S»-.  70. 

4  after 
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c  aFccr  all  Defaulters  and  Challengers  allowed, 
'  make  up  the  Number  of  twelve  to  be  fworn 

*  for  the  Trial  of  fuch  Caufe.' 

4  And  whereas  fome  Doubt  hath  been  conceiv- 
4  ed  touching  the  Power  of  his  Majefty's  Courts 

*  of  Law  at  Wefiminfter,  to  appoint  Juries  to  be 
4  (truck  before  the  Clerk  of  the  Crown,  Matter 
«  of  the  Office,  Prothonotaries,  or  other  proper 
c  Officer  of  fuch  refpective  Courts,  for  the  Trial 
4  of  Iffues  depending  in  the  faid  Courts,  without 
4  the  Confent  of  the  Profecutor  or  Parties  concern- 

*  ed  in  the  Profecution  or  Suit  then  depending, 
4  unlefs  fuch  IfTues  are  to  be  tried  at  the  Bar  of  the 
4  fame  Courts;  It  is  declared  and  enacted  by  the 

In  Trials  of  c  Authority  aforefaid,  That  it  mail  and  may  be 
Iffues  at  Weft-  c  lawful  to  and  for  his  Majefty's  Courts  of  King's 
mnftert  on      <  Bench,  Common  Pleas  and  Exchequer,  at  Weft- 

MotlOn  Of  .  '  r       o-        i  iv/r       •  i 

Parties  *  minfter,  reipecuveiy,  upon  Motion  made  on 

Judges'may  4  Behalf  of  his  Majefty  his  Heirs  or  SuccelTors, 
order  a  fpe-  <  or  on  the  Motion  of  any  Profecutor  or  Defen- 
cialjury.  c  (jant  jn  any  Indictment  or  Information  for  any 
4  Mifdemeanor  or  Information  in  the  Nature  of 
4  a  Quo  Warranto,  depending  or  to  be  brought 
4  or  profecuted  in  the  (aid  Court  of  King's  Bench, 
4  or  in  any  Information  depending  or  to  be 
4  brought  or  profecuted  in  the  faid  Court  of  Ex- 
4  chequer,  or  on  the  Motion  of  any  Plaintiff  or 
4  Plaintiffs,  Defendant  or  Defendants  in  any 
4  Action,  Caufe  or  Suit  whatfoever,  depending 
4  or  to  be  brought  and  carried  on  in  the  fame 
4  Courts  of  King's  Bench,  Common  Pleas  and  Ex- 
4  chequer,  or  in  any  of  them  ;  and  the  faid  Courts 
4  are  hereby  refpectively  authorized  and  requi- 
4  red  upon  Motion  as  aforefaid,  in  any  of  the 
4  Cafes  before  mentioned,  to  order  and  appoint 
4  a  Jury  to  be  ftruck,  before  the  proper  Officer 
4  of  each  refpective  Court,  for  the  Trial  of  any 

4  Iffue 
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*  Ifiue  joined  in  any  of  the  (aid  Cafes,  and  tria- 
c   ble  by  a  Jury  of  twelve  Men,  in  fuch  Man- 

*  ner  as  fpecial  Juries  have  been  and  are  ufually 
4  (truck  in  fuch  Courts  reflectively,  upon  Trials 
4  at  Bar  had  in  the  faid  Courts;  which faid  Jury 

*  fo  (truck  as  aforefaid,  (hall   be  the  Jury  re- 

*  turned  for  the  Trial  of  the  faid  Iffue. 

*  And  it  is  enacted,  That  the  Perfon  or  Party,  Perfon  apply- 

*  who  (hall  apply  for  fuch  Jury  to  be  (truck  as  in§  for  fuch 
«  aforefaid,  (hall  bear  and  pay  the  Fees  for  the  ^ee°g%pay 

*  finking  fuch  Jury,  and  (hall  not  have  at)y 
'  Allowance  for  the  fame,  upon  Taxation  of 
■  Cbfts.* 

*  Provided  always,  and  it  is  thereby  further  Where  fpecial 
c  enacted,  That  where  any  fpecial  Jury  (hall  be  J«n«in  Cities 

*  ordered  by  Rule  of  any  of  the  faid  Courts  to  ^  jufy 'to^be 

*  be  (truck  by  the  proper  Officer  of  fuch  Courr,  taken  out  of 
'  in  the  Manner  aforefaid,  in  any  Caufe  arifing  Lifts  of  Per- 

*  in  any  City,  or  County  of  a  City  or  Town,  fons  qualified: 

*  the  Sheriff  or  Sheriffs,  or  Under-Sheriffof  fuch 
c  City,  or  County  of  a  City  or  Town,  (hall  be 
c  ordered  by  fuch  "Rule  to  bring,  or  caufe  to  be 
c  brought  before  the  laid  Officer,  the  Books  or 
c  Lifts  of  Perfons  qualified  to  ferve  on  Juries 

*  within  the  fame,  out  of  which  Juries  ought  to 

*  be  returned  by  fuch  Sheriff  or  Sheriffs,  in  like 

*  Manner,  as  the  Frreholders  Book  hath  been 

*  ufually  ordered  to  be  brou»hr,  in  order  to  the 

*  ftriking  of  Juries  for  Trials  at  the  Bar,  in 
4  Cau(es  arifing  in  Counties  at  large;  and  in 
.'  every  fuch  Cafe  i  he  Jury  (hall  be  taken  and 

*  (truck  out  of  fuch  Books  or  Lifts  refpec- 
c  tively/ 

*  And  it  is  enacted,  That  any  Perfon  or  Per-  Who  arequa- 
c  fons,  having  any  Eftate  in  PoffefFion  in  Land,  Med  to  be  nfc- 
c  in  their  own  Righr,  of  the  yearly  Value  0f  jC"edinthc 

4  twenty  Pounds  or  upwards,  over  and  above 
Vol.  I.  M  «  the 
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the  referved  Rent  payable  thereout,  fuch  Lands 
being  held  by  Leafe  or  Leafes  for  the  abfolute 
Term  of  five  hundred  Years  or  more,  or  for 
ninety- nine  Years,  or  any  other  Term,  de- 
terminable on  one  or  more  Life  or  Lives,  the 
Names  of  every  fuch  Perfon  or  Perfons  (hall 
and  may,  and  are  hereby  directed  and  requi- 
red to  be  inferted  in  the  refpective  Lifts  as  afore- 
laid,  in  order  to  their  being  inferted  in  the 
Freeholders  Book*,  and  the  Perfons  appointed 
to  make  fuch  Lifts  are  hereby  directed  to  in- 
ferr  them  accordingly  ♦,  and  fuch  Leafeholder 
or  Leafeholders  (Lall  and  may  be  fummoned 
or  impanelled  to  ferve  on  Juries,  in  like  Man- 
ner as  Freeholders  may  be  fummoned  and  im- 
panelled by  Virtue -of  t  his,  or  any  other  Act 
or  Ads  of  Parliament  for  that  Purpofe,  and 
be  fubject  to  the  like  Penalties  for  Non-ap- 
pearance ;  any  Law,  Statute,  Ufe,  or  Cuftom 
to  the  contrary  notwithftanding.' 
'  And  it  is  further  enacted,  That  the  Sheriffs 
of  the  City  of  London,  for  the  Time  being, 
(hall  not  impanel  or  return  any  Perfon  or  Per- 
fons, to  try  any  IfTue  joined  in  any  of  hisMa- 
jefty's  Courts  of  King's  Bench,  Common  Pleas 
and  Exchequer,  or  to  be  or  ferve  on  any  Jury 
at  the  Seflions  of  Oyer  and  Terminer,  Gaol- 
Delivery,  or  Seflions  of  the  Peace,  to  be  had 
or  held  for  the  faid  Ci;y  of  London,  who  lhall 
not  be  an  Houfholder  within  the  faid  City, 
and  have  Lands  Tenements,  or  perfonal  Eftate 
to  the  Value  of  one  hundred  Pounds ;  and  the 
fame  Matter  and  Caufe  alledged  by  Way  of 
Challenge,  and  fo  found,  fhall  be  taken  and 
admitted  as  a  principal  Challenge,  and  the  Per- 
fon or  Perfons  fo  challenged,  fhall  and  may  be 
examined  on  Oath  of  the  Truth  of  the  faid 
Matter.*  c  And 
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1  And  it  is  further  enacted,  That  the  SherifFs, 
c  or  other  Officers,  to  whom  the  returning  of 
4  Juries  doth  or  mall  belong,  for  any  County, 

*  City,  or  Place  reflectively,  fhall  not  impanel 

*  or  return  any  Perfon  or  Perfons   to  ferve  on  Return  of  Ju-' 

*  any  Jury  for  the  Trial  of  any  Capital  Offence,  ™»  in  Capital 
'  who,  at  the  Time  offuch  Return,  would  not    aes* 

*  be  qualified  in  fuch  refpective  County,  City, 

*  or  Place,  to  ferve  as  Jurors  in  Civil  Caufes  for 
c  that  Purpofe  ;  and  the  fame  Matter  and  Caufe 
c  alledged  by  Way  of  Challenge,  and  fo  found, 

*  fhall  be  admitted  and  taken  as  a  principal 
4  Challenge,  and  the  Perfon  or  Perfons  fo  chal- 

*  Jenged  (hall  and  may  be  examined  on  Oath  of 

*  the  Truth  of  the  faid  Matter.' 

This  Act  was  made  perpetual  by  Stat.  6  Geo. 

2.C.  3J. 

1  And  by  Stat.  4  Geo.  2.  c.  7.  It  is  enacted,  After  1  May 
c  That  from  and  after  the  firft  Day  of  May  in  1731.  Claufe 
4  the  Year  of  our  Lord  one  thoufand  feven  hun- in  the  JUI7 

■  dred  and  thirty-one,  the  fourth  Section  of  the  ^^^ 

■  faid  Ad,  or  any  Part  thereof,  fhall  not  extend  jieyeX9 
1  or  be  conflrued  to  extend  to  the  County  of 

*  Middle/ex.9 

1  Provided  always,  and  it  is  enacted  by  the  Au- 
«  thority  aforefaid,  That  no  Perfon  fhall  be  re-  None  to  be 
'  turned  to  ferve  as  a  Juror  at  any  Seffion  of  [etu™ed>  wh° 

■  jNiftprius  in   the  County  of  Middle/ex,  who  turned  in  the 
6  has  been  returned  to  ferve  as  a  Juror  at  any  two  Terms 

c  fuch  Seffion  of  Nifi  prius  in  the  faid  County*  preceding. 

*  in  the  two  Terms  or  Vacations  next  immedi- 
c  ately  preceding,  under  fuch  Penalty  upon  the 

■  Sheriff,  Under-sheriff,  Bailiff  or  other  Offi- 

*  cer  employed  or  concerned  in  the  fummoning 
c  or  returning  of  Jurors  in  the  faid  County  of 
c  Middle/ex,  as  might  have  been  inflicted  upon 

*  them,  or  any  of  them,  for  any  Offence  agaiuft 

*  the  faid  recited  Claufe.' 

M  2  '  And 
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Leafeholders,  c  And  whereas  by  the  very  frequent  Occa- 
where  the  ira-  c  f]ons  tncre  are  for  Juries  in  the  County  of 
proved  Rents  c  MiMer     and  b    the  f     u  Number  of  Free- 

amount  to  J     ;  <  .  ,      nl 

5c  /.  per  Ann.     holders,  that  are  in  the  laid  County,  the  bhe- 

jiable  to  ferve  '  riffs  of  the  faid  County  may  be  under  Difficul- 

on  Juries.        «  tlcs  jn  procuring  Juries  to  anfwer  the  Purpofes 

4  of  this  Act  •,  for  Remedy  whereof  it   is  en- 

*  acted  by  the  Authority  aforefaid,  That  all 
4  Leafeholders  upon  Leafes,  where  the  impro- 
c  ved  Renrs  or  Value  (hall  amount  to  fifty 
4  Pounds,  or  upwards,  per  Annum,  over  and 
4  above  all  Ground- Rents,  or  other  Referva- 
4  tions,  payable  by  Virtue  of  the  faid  Leafes, 

*  (hall  be  liable  and  obliged  to  ferve  upon  Ju- 
c  ries,  when  they  (hall  be  legally  fummoned  for 
4  that  Purpofe;  any  Thing  in  this  or  any  for- 
4  mer  Act  to  the  contrary  notwithftanding.' 


CHAP.     IX. 

Of  Challenges  (a)  to  the  Array,  Sec. 

ilnft.  i55&-  \70U  have  already  feen  of  what  Vifne  the   ' 
*56-  I     Jury  ought  to  be  :  The  next  Thing  to  be    j 

Challenges.      COnfidered  is  concerning  Challenges. 

Challenge  is  a  Word  common,  as  well  to  the  1 
Englijh  as  to  the  French,  and  fometimes  figni- 
fieth  to  claim,  and  the  Latin  Word  is  Vindi- 
care ;  fometimes  in  Reflect  of  Revenge,  to 
challenge  into  the  Field,  and  then  it  is  called 
in  Latin,  Vindicare  or  provocare  ;  fometimes  in 
Refpect  of  Partiality  or  Insufficiency,  to  chal- 

(a)  One  challenged  fworn  as  a  Tales -Man,  ill.    Str. 
640. 

lenge 
2 


Ch.  9.  Of  Challenges  to  the  Array,  &c.  165 

lenge  in  Court  Perfons  returned  on  a  Jury. 
And  feeing  there  is  no  proper  Latin  Word  to 
fignify  this  particular  Kind  of  Challenge,  they 
have  framed  a  Word  anciently  written  Chalum- 
niare,  and  Columpniare,  and  Calumpniare,  and 
now  written  Calumniare,  and  hath  no  Affinity 
with  the  Verb  Calumnior,  or  Calumnia,  which 
is  derived  of  that,  for  that  is  of  a  quite  other 
Senfe,  fignifying  a  falfe  Accufer ;  and  in  that 
Senfe  Brafton  ufeth  Calumniator ',  to  be  a  falfe  Calumniator. 
Accufer :  But  it  is  derived  of  the  old  Word 
Caloir  or  Chaloir,  which  in  one  Signification  is 
to  care  for,  or  forefee.  And  for  that  to  chal- 
lenge Jurors,  is  the  Mean  to  care  for,  or  fore- 
fee,  that  an  indifferent  Trial  be  had,  it  is  called 
Calumniate,  to  challenge,  that  is,  to  except 
againft  them  that  are  returned  to  be  Jurors,  and 
this  is  its  proper  Signification.  But  fometimes 
a  Summons,  Summonitio,  is  faid  to  be  Calumni- 
ata,  and  a  Count  to  be  challenged,  but  this  is 
improperly.  And  forafmuch  as  Mens  Lives, 
Fames,  Lands  and  Goods,  are  to  be  tried  by 
Jurors,  it  is  mod  necefTary  that  they  be  Omni 
,exceptione  major es  ;  and  therefore  I  will  handle 
this  Matter  more  largely. 

A  Challenge  to  the  Jurors  is  rwofold,  either  ibid. 
to  the  Array,  or  to  the  Polls:    To    the  Array  Challenge  is 
of  the  principal  Panel,    and  to   the  Array  of tw0  fold- 
the  Tales.     And    herein    you    fhall   u<~'derftand  t0  the  Array. 
that  the  Jurors  Names  are  ranke  :    in    the  Pa- 
nel one  under  another,  which  Order  or  Rank- 
ing the  Jury,  is  called  the  Array,  and  the  Verb, 
to  array  the  Jury,  and   fo   we   fay  in  common 
Speech    Battail  Array,    for    he   Order  of   the  Array. 
Battail.     And  this  Array    we  call  Arraiamen- 
tum,  to  make  the  Array,  Arraiare,  derived  of 
the  French  Word  Arroier  ;    fo  as  10  challenge 
M  3  the 
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the  Array  of  the  Panel,  is  at  once  to  challenge 
or  tx»  ept  againft  all  rhe  Perfons  fo  arrayed  or 
impanelled,  in  Rcfpect  of  the  Partiality  or  De- 
fault of  the  Sheriff,  Coroner,  or  other  Officer 
that  made  the  Return. 
Ibid.  And  it  is  to  be  known,  that  there  is  a  prin- 

Principal  cipal  Caufe  of  Challenge  to  the  Array,  and  a 
-Challenges.  Challenge  to  the  Favour  ;  principal  in  Refpect 
of  Par ialky  ;  as  firft,  If  the  Sheriff  or  other 
Officers  be  of  Kindred  or  Affinity  to  the  Plain- 
tiff or  Defendant,  if  the  Affinity  continue. 
Secondly,  If  any  one  or  more  of  the  Jury  be 
returned  at  the  Denomination  of  the  Party, 
Plaintiff  or  Defendant,  the  whole  Array  (hall 
bequafhed.  So  it  is,  if  the  Sheriff  return  any 
one,  that  he  be  more  favourable  to  the  one  than 
to  the  other,  all  the  Array  (hall  be  quafhed. 
Thirdly,  If  the  Plaintiff  or  Defendant  have  an 
Action  of  Battery  againft  the  Sheriff,  or  the 
Sheriff  againft  either  Party,  this  is  a  good 
Caufe  of  Challenge.  So  if  thePlaintiffor  De- 
fendant have  an  Aclion  of  Debt  againft  the 
Sheriff-,  (but  otherwife  it  is,  if  the  Sheriff  have 
an  Action  of  Debt  againft  either  Party)  ;  or  if 
the  Sheriff  have  Parcel  of  the  Land  depending 
upon  the  fame  Title,  or  if  the  Sheriff,  or  his 
Bailiff  which  returned  the  Jury,  be  under  the 
Diftrefs  of  either  Party  ;  or  if  the  Sheriff  or 
his  Bailiff  be  either  of  Counfel,  Attorney,  Offi- 
cer in  Fee,  or  of  Robes,  or  Servant  of  either 
Party,  Goffip,  or  Arbitrator  in  the  fame  Mat- 
ter, and  treaied  thereof.  And  where  a  Subject 
may  challenge  rhe  Array  for  Unindifferency, 
there  the  King  being  a  Party,  may  alfo  chal- 
lenge for  the  fame  Caufe,  as  for  Kindred,  or 
that  he  hath  Part  of  the  Land,  or  the  Jike;  and 

where 
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where  the  Array  friall  be  challenged  againft  the 
King,  you  may  read  in  our  Books. 

The  Challenge  rothe  Array  is,  in  Refpecl  to 
the  Caufe  of  Indifferency  or  Default  of  the  She- 
riffor  or  her  Officer  that  made  the  Return,  and 
not  in  Refpecl:  of  the  Perfons  returned.  For  if 
che  Challenge  to  the  Array  be  found  againft  the 
Party  that  takes  it,  he  (hall  yet  have  his  parri- 
cular  Challenge  to  the  Polls-,  and  the  Reafon 
why  the  Array  or  Panel  may  be  challenged,  is, 
becaufe  (he  Caufe  doth  not  appear  upon  Record, 
and  there  is  no  other  Way  to  take  Advantage 
of  it,  which  is  l.kewife  the  Reafon  of  challenge 
to  the  Polls.    Vin.  Trial,  224. 

A  Challenge  was  offered"  to  the  Array,  for 
that  it  was  made  by  J.  S.  as  Sheriff  of  Bucks, 
who  was  made  Sheriff  in  Mich.  Term  16S7. 
and  had  not  taken  the  Oa'hs  required  by  Srat. 
25  Car.  2.  and  fo  his  Office  was  made  void  ; 
but  it  was  difallowed  by  the  Court,  for  he  is 
de  fatlo  Sheriff.     2  Vent.  58. 

The  Defendant  challenged  the  Array  becaufe 
it  was  returned  by  J.  S.  as  Sheriff,  two  Days 
af:er  he  had  received  his  Writ  of  Difcharge  ; 
and  the  Court  difallowed  the  Challenge,  be- 
caufe contrary  to  the  Record.    Cro.  Eliz.  %6g. 

In  Ejectment,  the  Plaintiff  fuggefteth  that 
his  Leffor,  the  Sheriffs  and  Coroners  v/ere  Te- 
nants to  a  Dean  and  Chapter,  whofe  Intereft 
was  concerned,  and  prayed  the  Venire  facias  to 
Elifors,  and  had  it,  being  confeffed  by  the  De- 
fendant, and  the  Court  took  it  as  a  principal 
Challenge.  Vide  Hut.  24.  Moor  470.  Roll.  Rep. 
328.  Duncomb  and  Ingleby,  Trin.  1 5  Car.  2.  B.R. 
Challenging  the  Array  of  a  ipecial  Jury  for 
the  Sheriff's  being  imercfted,  not  a  Contempt. 
2  S:r.  1000. 

M  4  A  Piayer 
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A  Prayer  to  Elifors  in  Trials  at  Bar  may  be 
at  the  Suit  of  the  Defendant  or  Plaintiff,  but 
in  Nifiprius  at  the  Prayer  of  the  Plaintiff  only  ; 
and  per  Cur\  It  is  a  principal  Challenge  that 
the  Plaintiff's  1  Leffor  is  Sheriff  or  Kindred,  and 
if  the  Plaintiff  doth  not  pray,  &c.  the  Defen- 
dant may  challenge  the  Array  at  theAflizes. 
Lord  Brock's  Cafe,  Trin.  1657.  B.  R. 

It  is  a  good  Challenge  to  the  Array,  that  the 
Array  is  made  and  returned  by  two  Coroners 
only,  when  there  are  four  in  the  County,  and 
that  the  Writ  is  returned  by  one  of  the  Sheriffs 
of  London  only.  So  if  a  Bailiff  return  them  that 
are  out  of  his  Franchife,  or  if  an  Array  be  to 
be,  of  Perfons  out  of  a  Franchife  and  Guildable, 
and  the  Bailiff  return  them,  for  the  Sheriff  ought 
to  make  it  •,  and  that  fome  of  the  Panel  were 
returned  by  the  Bailiff  of  a  Franchife,  where 
the  whole  Panel  is  returned  as  Array  by  the 
Sheriff,  this  is  a  good  Challenge  to  the  Array, 
for  otherwife  the  Parties  would  lofe  their  Chal- 
lenge to  the  Array  made  by  the  Bailiff.  Roll. 
Tit.  Trial,  636. 
By  what  Per-  If  the  Defendant  fue  the  Writ  of  Habeas 
f°n-  Corporas  by  Prcvifo,  at  theReurn,  the  Plaintiff 

may  challenge  the  Array  for  Kindred  between 
the  Defendant  and   the   Sheriff.     D.  15  Eliz. 
319.  13.     Rod.  Trial,  637. 
What  Con-  D.  15  Eliz.  319.    The  Array   was  quafhed 

fanguhmyis  although  the  Sheriff  was  the  Ninth  in  Dcfcenr, 
jnt-  and  rhe  Tenant  in  the  Jcventh  Defcent  from  the 
Anceftor  of  whom  both  defcended,  Coufin  to 
tht  Party's  Wife,  although  herfelf  no  Party. 
So  if  the  Wife  be  dead,  it  Iffue  be  alive,  thefe 
are  good  Challenges  to  the  Array.  Dyer  37. 
Hi  ,637,638. 

Alliance 
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Alliance  to  one  Party  is  a  good  Challenge.       For  Affinity. 
If  the  Sheriff  be  allied  at  the  making  of  the  At  what 
Panel,  and  be  dead  at  the  Challenge,  yet  this  Time- 
is  a  good  Challenge.     It  is  no  Challenge  that 
the  Sheriff  became   of  Kin   after  making  the 
Panel :    Nor  can  the  Array  be  challenged  after 
a  Jnror  is  fworn,   or  appear  full,  for  it  then 
i  comes  too  late.     Vin.  Trial,  241. 

It  is  no  Challenge  to  the  Array,  if  all  the 
I  Jurors  be  of  Affinity. 

It  may  be  after  a  Tales  prayed,  for  no  Chal-  R0ut  Trial, 
1  lenge  can  be  until  the  Jury  is  full.     If  *he  Sug-  644.^/.  6. 

geftion  of  Coufinage  .0  have  (he  Venire  facias 
I  to  the  Coroners,  be  denied,  and  rht  Venire  fa- 
{  cias  is  awarded  to  the  Sheriff,  the  fame  Chal- 
j  lenge  (hall  not  be  allowed  to  the  Array,  but  any 
J  other  Caufe  may  be  alledged,  than  what  was 
i  before  denied. 

Favourably  made  by  the  Sheriff  or  his  Bai-  For  Favour, 
liff,  or   the  Bailiff  of  a  Franchife,  is  a  good  1  Inft.  156. 
Challenge.     That  the  Sheriff  is  within  the  Di-  Ro11-  Trial> 
flrefs  of  a  Parry,  or  Servant  to  the  Plain  iff,  of    3  * 
the  Robes  of  the  Plaintiff,  was  Arbitrator  for  a 
Party,  is  Procurator,  and  Maintainer  of  a  Party : 
That  the  Sheriff  purchafed  Part  of  the  Land  in 
Queftion  :    That  the  Panel   was  made   by   the 
Bailiff  of  the   Franchife   of  the   other  Party : 
Thele  are  good  Challenges  to  the  Array. 

It  is  no  principal  Challenge  that  one  Party  is  m^ 
Tenant  or  Servanr  to  the  Sheriff,  buc  it  is  a 
good  Challenge  for  Favour. 

It  is  a  good  Challenge  to  the  Array.  That 
the  Sheriff  made  the  Array,  or  pu,  a  Juror  in- 
to the  Panel  at  the  Denomination  of  any  of  the  Denomina- 
Parties,  in  Favour   ro    'hem,    or  of  their  Ser-  tion. 
vants,  or  of  one  intertfted,  or  of  a  Maintainer,  or 
of  the  Counfel,  or  of  a  Procurator.     Ibid.  640. 

Not 
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Not  if  Strangers  by  the  Sheriff's  Leave  mak< 
the  Panel,  or  \\  oe  made  ar  the  Requeit  of  both 
Parties.     Ibid.pl.  ij$.      i  Inft.  156. 
For  Malice.         Ic  is  a  good  Challenge  to  the  Array,  that  one 
of  the  Parties  has  brought    an  Action    of  Debt.,. 
againft  the  Officer  that  returns    thar  Panel,  o^ 
that  there  is  a  Difference    betwixt   the  Office? 
Ibid.  642.       and  the  Party  j  that  the  Officer  killed  his  Ser- 
vant.    Ibid. 
UMm  But  not  that  the  Officer  has  Debt  againft  (he 

Party,  for  he  may  demand  his  Debt  without 
Malice. 

An  Action  brought  for  every  Debate  will 
not  be  theCaufe  of  a  principal  Challenge,  un- 
lefs  it  be  in  furh  Actions,  in  which  there  is 
either  Malice,  Griefs  or  Revenge  •,  in  fuch  Cafes 
thefe  are  principal  Challenges,  but  not  other- 
wife. 

So  if  an  Action  be  brought  in  which  the 
good  Name  and  Fame  of  (he  Party  be  touched, 
or  in  Actions  which  concern  Life,  Hcnefty,  M& 
hem,  it  is  a  principal  Challenge  to  fuch  that  he 
hath  fuch  Action  depending  againft  the  Sheriff. 
Yin.  Trial,  235. 

Where  a  Man  challenges  the  Array,  and  does 
Dot  verify  his  Plea  with  Et  hoc  paratus  eft  veri- 
fcare,  yet  the  Challenge  is  good  -,    for  the  En- 
tries do  not  direct   it,  and   the  Court  will  not 
vary  from  the  Entries.     Ibid.  237. 
How,  and  in        The  Challenge    ought  to    be,    quod  tempore 
what  Manner  Panelli  pr<edi£P  Arraiati  the  Sheriff  was  Coufin 
the  Challenge  t0  tne  \Vife  of  rhe  Defendant,   fciV.   not  after- 
Roll  bTi?aaidc' wards  nor  before>  un,efs  vou  aver  tnat  me  was 
642.         '     alive,  or  had  Iflue  at  the  making  the  Panel. 

If  the  Challenge  be   taken   for  Coufinage,  it 

ought  to  be  fhewn  cement  Coufin,  but  in  fuch  a 

Ibid.  Challenge  to  be  a  Juror,  it  is  not  neceflary  to 

(hew 
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(hew  coment  Coufin  :    Buc  per  Br.  Challenges, 
pi.  56.  he  ought  to  (hew  coment. 

1  he  Matter  and  Conveyance  of  the  Coufi-  What  Coun- 
nage  alerted  in  a  Challenge,  is  not  traverfable.  terpleaof  a 
You  may  rraverfe  the  Coufinage  prout  without  Cha"engei* 
modo  l£  forma.     If  the  Challenge    be,  that  the  how'tote 
Sheriff  .vas  Coufin    to  the  Plaintiff,    or  within  pleaded. 
hisDiftrcfs;   ic   is  no  Counterplea  to  fay  he  is 
likevif:  of  K  n  to  the  Defendant,  or  within  his 
Diftre-fs  aifo. 

In  Trefpafs  againft  B  Feoffee  to  the  Ufe  of 
C.  The  Sheriff  is  Coufin  to  B.  but  not  to  C. 
the  Plaintiff  may  challenge  the  Array.  So 
where  the.  Panel  was  returned  by  H.  the  Sheriff 
and  M.  the  Under  Sheriff,  and  M.  was  Coufin  to 
the  Plain*  iff,  and  (hews  coment,  this  was  allow- 
ed a  principal  Challenge  to  the  Array.  But  in 
Cafe  upon  a  Surmife  by  the  Plaintiff,  that  the 
Under  Sheriff  was  his  Coufin,  and  (hewed  coment, 
and  becaufe  the  Defendant  did  not  deny  it,  the 
Venire  was  awarded  to  the  Coroners  ;  and  after 
Verdict  and  Judgment,  the  Judgment  was  held 
erroneous,  and  not  aided  by  the  Statute.  Vin. 
Trial \  227. 

So  in  Ejectment  after  Not  guilty  pleaded,  ic 
was  furmifed  that  the  Sheriff  was  of  Confangui- 
nily  to  the  Leffor  of  the  Plaintiff,  which  being 
confefTed,  the  Venire  was  awarded  to  the  Coro- 
ners. This  Challenge  was  afterwards  adjudged 
inefficient,  and  a  new  Venire  awarded,  for  it 
was  no  principal  Challenge,  and  did  not  con- 
clude to  the  Favour;  and  it  is  no  principal 
Challenge,  that  the  Sheriff  is  Coufin  to  the  Leffor 
of  the  Plaintiff,  as  the  Leffor  cannot  hinder  the 
Action  of  the  Leffee.     Ibid. 

If  a  Panel  be  returned  by  the  Sheriff  who  is  a 
Party  concerned^  or  Member  of  a  Body  politick 

concerned^ 
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concerned,  it  is  a  good  Caufe  of  Challenge,  of 
which  the  Court  is  to  be  apprifed  by  Sugge- 
ftion  of  the  Party,  and  the  Venire  then  goes  to 
the  Coroners  at  firft  ;  but  the  Want  of  a  pro- 
per Venue  was  never  yet  a  Challenge  to  the  Ar- 
ray, as  it  is  in  the  Cafe  of  Affinity  to  either 
Party ,  or  interefied,  ox  not  qualified  to  make  a  Re- 
turn, or  had  made  it  at  the  Requeft  of  either 
Party,  or  where  the  Caufe  concerns  a  Corpora- 
tion of  which  the  Sheriff  is  a  Member.  Ibid. 
232. 

If  it  be  prefented  that  J.  5.  hath  made  a  Nu- 
fance  to  London  and  k  gents*  it  is  no  Challenge 
to  the  Array,  to  fay  the  Sheriff  of  Middkfex  is 
deputed  and  removable  by  the  Commonalty  of 
London,  becaufe  this  is  the  Suit  of  the  King. 

The  King  may  make  his  Challenge,  that  the 
Sheriff  is  within  the  Party's  Diftrefs,  although 
every  Subject  owes  greater  Favour  and  Obe- 
dience to  the  King,  by  Reafon  of  his  Allegi- 
ance, than  to  any  Lord  by  Reafon  of  Tenure. 

In  a  Writ  of  Right,  or  any  other  Writ,  a 

Baron  of  the  Realm  may  excufe  himfelf. 

What  Perfons      In  a  Writ  of  Right,  the  Inqueft  ought  to  be 

,nayue,im"     all  Knights.     A  Banneret  may  be  impanelled  in 

yane  e  *        this  Writ ;    fo  may  a  Serjeant,  if  there  be  not 

Chivalers  covenable. 

In  an  Attaint  upon  a  Recovery  by  falfe  Ver- 
di<51  in  an  Affife,  fome  Knights  ought  to  be  re- 
turned ;  and  if  there  be  not  any  in  the  Hundred 
where  the  Land  lies,  they  fhall  be  returned  out 
of  the  County. 

By  Default  of  the  Sheriff;  as  when  the  Ar- 
ray of  a  Panel  is  returned   by  a  Bailiff  of  a 
1  Loft.  156.     Franchife,  and  the  Sheriff  return  it  as  of  him- _ 
felf,    this  fhall   be  quafhed,  becaufe  the  Party 
fhall  loie  his  Challenges.     But  if  a  Sheriff  re- 
turn 
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turn  a  Jury  within  a  Liberty,  this  is  good,  and 
the  Lord  of  the  Franchife  is  driven  to  his  Re- 
medy againft.  him. 

If  a  Peer  of  the  Realm,  or  Lord  of  Parlia-  Where  there 
ment  be  Demandant  or  Plaintiff,  Tenant  or  De-  ™f*  ^ 
fendant,  there  muft  be  two  or  more  Knights  re-  tUri|d  oTthe 
turned  of  his  Jury,    be  he   Lord  Spiritual  or  jury. 
Temporal,  or  elfe  the  Array  may  be  quafhed:  1  Inft.  156* 
But  if  they  be  returned,  although  they  appear  Note,  TJjis 
not,  yet  the  Jury  may  betaken  of  the  Refidue.  challenge 
And  if  others  be  joined  with  the  Lord  of  Parli-  may  be  taken 
ament,  yet  if  there  be  no  Knight  returned,  the  ^theP,cer' 
Array  fliall  be  qualhed  againft  all.     So  in  an  J^p^f* 
Attaint,  there  ought  to  be  a  Knight  returned  to  wh0  js  nota 

the  Jury.  Peer,   for  it  it 

only  the  Privilege  of  a  Peer.     Modern  Reports  2,  26. 

In  an  Aflife  between  Newdigate,  Plaintiff, 
and  the  Earl  of  Darby  and  others  Defendants  ; 
the  Array  was  challenged  by  the  Earl  becaufe  he 
was  a  Peer  of  the  Realm,  and  had  a  Seat  in  Par- 
liament ;  and  that  the  Array  was  made  by  A. 
and  B.  Sheriff  of  Middle/ex,  Nullo  Milite  in  eo- 
dem  panello  nominato  nee  retornato.  To  this  the 
Plaintiff  demurred ;  and  the  Court  held  the 
Challenge  good,  and  ordered  a  new  Panel  to  be 
made.  ^.  If  he  was  Plaintiff,  and  would  not 
challenge  for  that  Caufe,  if  the  Defendant  fhall 
have  fuch  Challenge ;  it  feemeth  that  he  fhall 
nor.     Dyer  10 7.  b.     Fin.  Trial,  225. 

In  Ejectment  in  Ireland  of  Lands  on  the  De- 
mife  of  Lady  Conway  ;  ac  the  Trial  the  Defen- 
dant challenged  the  Array,  for  that  the  LeiTor 
of  the  Plaintiff  was  a  Countefs ;  that  the  Eject- 
ment was  to  try  her  Title,  and  that  fhe  bore 
the  Cofts  of  the  Suit,  and  profecuted  the  fame; 
and  that  the  Sheriff  had  made  that  Array  Nulla 

Milite 
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Mi  lite  in  eodem  exijien9  retornaf.  To  this  the 
Plaintiff  demurred  ;  and  upon  a  Writ  of  Error 
in  B.  R.  here  the  Court  held,  that  the  Defen- 
dant might  take  Advantage  of  the  two  Knights 
not  being  returned,  as  well  as  the  Plaintiff,  not- 
withstanding the  Opinion  in  Dyer  107.  b.  And 
that  in  Ejectment,  as  well  as  in  any  other  Ac- 
tion; the  Leffor  being  the  real,  and  the  other 
only  the  nominal  Plaintiff.     2  Show.  423. 

In  an  Information  for  a  Riot  againft  feveral ; 
at  the  Trial  a  Challenge  was  offered,  becaufe  the 
Lord  Grey  was  one  of  the  Defendants,  who  was 
a  Peer,  and  that  no  Knights  were  returned  on 
the  Panel  ;  and  held  a  good  Challenge.  2  Show. 
262. 

If  two  Peers  fue  as  Gentlemen,  and  admit 
themfelves  fo  in  Pleading;  'tis  no  Challenge  to 
fay,  no  Knight  is  returned;  for  the  Sheriff  is  in 
no  Fault. 
Where  the  And  when  the  King  is  Party,  as  in  Traverfe 

King  is  Party,  of  an  Office,  he  that  traverfeth  may  challenge 
1  Inft.  156.  the  Array,  as  hereafter  in  this  Section  (hall  ap- 
pear, and  fo  it  is  in  Cafe  of  Life:  And  likewife 
the  King  may  challenge  the  Array,  and  this  (hall 
be  tried  by  Triors,  according  to  the  ufual  Courfe. 
The  Array  challenged  on  both  Sides  (hall  be 
quafhed. 
Ihid.  And  if  two  Eftrangers  make  a  Panel,  and  not 

in  a  favourable  Manner  for  the  one  Party  or  the 
other,  and  the  Sheriff  returns  the  fame,  the  Ar- 
ray was  challenged  for  this  Caufe,  and  adjudged 
good.  It  is  therefore  common  for  the  Officers 
of  the  Court,  by  the  Direction  of  the  Judges  to 
give  a  Panel  to < the  Sheriff  which  he  returns; 
whence  it  feems  the  Court  hath  the  Power  to 
compel  the  Sheriff  to  make  his  Return,  and 

3  they 
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they  may  fine  him  if  a  fufficient  Jury  doth  not 
appear  according  to  the  Precept  of  the  Writ. 

It  is  no  good  Caufe  of  Challenge  to  the  Ar- 
ray to  fay,  that  the  Jury  mould  come  out  of 
different  Counties.     Vin.  Trial,  224,  5. 

If  the  Bailiff  of  a  Liberty  return  any  out  of  #//. 
his  Franchife,  the  Array  (hall  be  quafhed,  as  an 
Array  returned  by  one  that  hath  no  Franchife 
fliall  be  quafhed. 

Challenge  to  the  Array  for  Favour:  He  that  Challenge  to 
taketh  this  muft  (hew  in  certain  the  Name  of  the  Favour, 
him  that  made  it,  and  in  whole  Time,  and  all  l  Inft-  *S& 
in  Certainty  ;  this  Kind  of  Challenge  being  no 
principal  Challenge,  muft  be  left  to  the  Difcre- 
tion  and  Confcience  of  the  Triors ;  as  if  the 
Plaintiff  or  Defendant  be  Tenant  to  the  Sheriff, 
this  is  no  principal  Challenge,  for  the  Lord  is  in 
no  Danger  of  his  Tenant ;  but  e  converfo  it  is  a 
principal  Challenge  •,  but  in  the  other  he  may 
challenge  for  Favour-,  and  leave  it  to  Trial.  So 
Affinity  between  the  Son  of  the  Sheriff,  and  the 
Daughter  of  the  Party,  or  e converfo,  or  the  like, 
is  no  principal  Challenge,  but  to  the  Favour ; 
but  if  the  Sheriff  marry  the  Daughter  of  either 
Party,  or  e  converfo,  this  (as  hath  been  faid)  is 
a  principal  Challenge,  or  the  like.  But  where  For  the  King, 
the  King  is  Parry,  one  (hall  not  challenge  the 
Array  for  Favour,  &c.  becaufe  in  refpect  of  his 
Allegiance,  he  ought  to  favour  the  King  more. 
But  if  the  Sheriff  be  a  Vadelecf  of  the  Crown,  or 
other  menial  Servant  of  the  King,  there  the 
Challenge  is  good,  and  likewife  the  King  may 
challenge  the  Array  for  Favour. 

Note,  Upon  that  which  hath  been  faid  it  ap-  To  the  Array, 
peareth,  that  the  Challenge  to  (he  Array  is  in  1  Inft.  156. 
Refpccl  of  the  Caufe  of  Unindifferency,  or  De- 
fault of  the  Sheriff,  or  other  Officer  chat  made 

the 


176  Of  Challenges  to  the  Array,  &c.    Ch.  9. 

the  Return,  and  not  in  the  Refpedt  of  the  Per- 
fons  returned,  where  there  is  no  Un indifference 
or  Default  in  the  Sheriff,  &V.  for  if  the  Chal- 
lenge to  the  Array  be  found  againft  the  Party 
that  takes  it,  yet  he  (hall  have  his  particular 
Challenge  to  the  Polls. 

To  the  Polls.      *n  f°me  ^a**cs  a  Challenge  may  ^  had  to  the 
1  Inft.  156.^.  Pells,  and  in  fome  Cafes  not  at  all.     Challenge 
to  the  Polls  is  a  Challenge  to  the  particular  Per- 
fons,  and  thefe  be  of  four  Kinds,  that  is  to  fay, 
Peremptory,  Principal,  which  induce  Favour, 
and  for  Default  of  Hundredors. 
Peremptory         Peremptory  ;  this  is  fo  called,  becaufe  he  may 
Challenge.      challenge  peremptorily  upon  his  own  Diflike, 
&id-  without  fhewing  of  any  Caufe  \  and  this  only  is 

in  Cafe  of  Treafon  or  Felony,  in  favorem  vita\ 
and  by  the  Common  Law,  the   Pri loner  upoaj 
an  Indictment  or  Appeal  muiht  challenge  thirtyJ 
five,  which  was  under  the  Number  of  three  Ju- 
ries ;  but  now  by  the  Statute  of   22  H.  8.  the 
Number  is  reduced  to  twenty  in  Peti:  Tre..fon, 
Murder  and  Felony  ;  and  in  Cafe  of  Hign  Trea- 
fon, and  Mifprifion  of  High  Treafon,  if  was  | 
taken  away  by  the  Statute  c$  3  2  H.  8.     Buc  now 
by  the  Statute  of  1  £5?  2  Phil.  &?  Mar.  the  Com- 
mon Law  is  revived,  for  in  Treafon,  the  Prifo- 
ner  (hall  have  his  Challenge  to  the  Number  of 
thirry-five ;  and  fo  it  hath  been  reiblvtd  by  the 
Juftices,  upon  Conference  between  ihem  in  the 
Cafe  of  Sir  Walter  Raleigh  and  George  Brooks: 
But  all  this  is  to  be  underftood  when   any  Sub- 
ject, that  is  not  a  Peer  of  the  Realm,  is  arraign- 
ed for  Treafon  or  Felony,     But  if  he  be  a  Lord 
of  Parliament,  and  a  Peer  of  the  Realm,  and  is 
No  Challenge  to  be  tried  by  his  Peers,  he  fha!)  not  challenge 
of  Peers.        any  of  his  Peers  at  all  \  for  they  are  not  fworn 
as  other  Jurors  be,  but  find  the  Party  Guilty 

or 


Ch.  9.     Of  Challenges  to  the  Array,  &c.  177 

or  Not  guilty,  upon  their  Faith  or  Allegiance 
to  the  King,  and  they  are  Judges  of  the  Fact, 
and  every  of  them  doth  feparately  give  his  Judg- 
ment, beginning  at  the  loweft.  Bur  a  Subject 
under  the  Degree  of  Nobility  may,  in  Cafe  of 
Treafon  or  Felony,  challenge  for  juft  Caufe,  as 
many  as  he  can,  as  {hall  be  faid  hereafter.  In 
an  Appeal  of  Death  againfr  divers,  they  plead 
Not  guilty,  and  one  joint  Venire  facias  is  award- 
ed; if  one  challenge  peremptorily,  he  (hall  be 
drawn  againft  all ;  otherwife  it  is  of  feveral  Ve- 
nire facias's. 

The  King,  or  any  on  his  Behalf,  may  on  fuf-  Of  Challenges 
ficient  Caufe,  challenge  either  the  Array  or  the  by  the  King. 
Polls,  in  the  fame  Manner  as  a  private  Perfon 
may;  alfo  by  the  Common  Law,  the  King, 
without  affigning  any  Reafon,  but  barely  al- 
ledging  quod  non  funt  boni  pro  Rege,  might  have 
challenged  peremptorily  as  many  as  he  thought 
proper. 

But  this  is  remedied  by  33  E.  1 .  which  en- 
afteth  as  follows ;  *  Of  Inquelh  to  be  taken  be- 

*  fore  any  of  the  Juftices,  and  wherein  our  Lord 
c  the  King  is  Party,  howfoever  it  be,  it  is  agreed 

*  and  ordained  by  the  King  and  all  hisCounfel, 

*  that  from  henceforth,  notwithstanding  it  be 

*  alledged  by  them  that  fue  for  rhe  King,  that 

*  the  Jurors  of  thofe  Inquefts,  or  fome  of  them, 

*  be  not  indifferent  for  the  King,  yet  fuch  In- 

*  quells  (hall  not  remain  untaken  for  that  Caufe; 
4  but  if  they  that  fue  for  the  King  will  challenge 
c  any  of  thofe  Jurors,  they  fhall  aftign  of  their 
4  Challenge  a  Caufe  certain,  and  the  Truth  of  the 

*  fame  Challenge  fhall  be  inquired  of  according 

*  to  the  Cuftom  of  the  Court.' 

It  hath  been  clearly  fettled,  that  the  Words 

of  this  Stat,  being  general,    it  extends  to  all 

Vol.  I.  N  Caufes, 
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Caufes,  as  well  Criminal  as  Civil,  whereto  the 
King  is  Parry.     Moor  595.     Co.  Lit.  159. 

The  King  may  challenge  the  Array  for  Fa- 
vour, fo  he  may  the  Polls ;  but  a  Man  fhall  noc 
have  fuch  Challenge  againfi  the  King.  Vin* 
'Trial,  243. 

In  an  Information   for  Forgery  the  King's 

Counfel  challenged  a  Juror,  and  being  prefled 

to  (hew  the  Caufe,  the  Court  held,  that  if  the 

Panel  mould  be  gone  through  firft,  and  if  there 

were  Jurors  enough  without  thofe  challenged, 

the  King  is  not  to  (hew  any  Caufe.     1  Vent. 

309.     And  the  like  was  done  in  Lord  Grey's 

Cafe,  Raymond  473.     See  alfo  Co.  Lit,  156. 

Skin.  82.     2 H.H.P.C.2J1. 

principal  Principal;  fo  called,  becaufe,  if  it  be  founcj 

Challenge  to   true,  it  ftanderh  fufficient  of  itfelf  without  leav- 

the  Polls.        ing  anv  Thing  to  ihe  Confcience  or  Difcretion 

i  Inft.  156.  b.  0flhe  f  riors>  Qf  a  principai  Caufe  of  Challenge 

to  the  Array,  we  have  fpoke  fomewhat  already  ; 
now  it  followeth  with  like  Brevity,  to  fpeak  of 
principal  Challenges  to  the  Polls,  (that  is)  feve- 
raliy  to  the  Perfons  returned. 

A  principal  Challenge  is  nothing  elfe  but  fuch 
Matter  which  proves  evident  Favour  or  Enmity 
in  the  Juror ;  and  therefore  it  belongeth  to  the 
Juftiees  to  draw  the  Juror,  and  not  to  leave  the 
Dicifion  to  Triors.  21  Ed.  4.  11.  Roll.  Trial* 
649.  pi.  1. 
To  the  Polls  Principal  Challenges  to  the  Polls  may  be  re- 
L  1,56.  b.  duced  to  four  Heads;  Firft,  Propter  Honoris  re- 
fpeftum,  for  refpect  of  Honour.  Secondly, 
Propter  Defeftum,  for  Want  or  Default.  Third- 
ly, Propter  Affectum,  for  Affection  or  Partia- 
lity. Fourthly,  Propter  Deliflum,  for  Crime  or 
Pclict. 

Firft, 
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Firft,  Propter  Honoris  refpeblum :  As  anv  Peer  Principal 
of  the  Realm,  or  Lord  of  Parliament,  as' a  Ba-  ^^f s  t0 
ron,   Vifcount,  Earl,  Marquefs  and  Duke ;  for  j^id 
thefe  in  refpect  of  Honour  and  Nobility,  are  not  Propter  honoris 
to  be  fworn  on  Juries-,  and  if  neither  Party  will  refpeftum. 
challenge  him,  he  may  challenge  himfelf  •,  for  by 
Magna  Cbarta  it  is  provided,  Quod  nee  fuper  eum  A  Peer  may 
ibimus,  nee  fuper  eum  mitiemus,  riifi  per  legale  ju-  challenge  him- 
dictum  parium  fuorum^  aut  per  legem  terra \  Now  felft 
the  Common  Law  hath  divided  all  the  Subjects 
into  Lords  of  Parliament,  and  into  the  Com- 
mons of  the  Realm,     The  Peers  of  the  Realm  Peers  an<* 
are  divided  into  Barons,  Vifcounts,  Earls,  Mar-  Commons* 
quefles  and  Dukes;  the  Commons  are  divided 
into   Knights,  Efquires,  Gentlemen,  Citizens, 
Yeomen  and  BurgefTes :  And  in  Judgment  of 
Law  any  of  the  faid  Degrees  of  Nobility  are 
Peers  to  another :  As  if  an  Earl,  Marquefs  or 
Duke  be  to  be  tried  for  Treafon  or  Felony,  a 
Baron,  or  any  other  Degree  of  Nobility,  is  his 
Peer.     In  like  Manner  a  Knight,  Efquire,  £sfr. 
fhall  be  tried  per  Pares,  and   that   is  by  any  of 
the  Commons,  as  Gentlemen,  Citizens,  Yeo- 
men or  Burgefifes;  fo  as  when  any  of  the  Com- 
mons is  to  have  a  Trial,  either  at  the  King's  Suit, 
or  between  Party  and  Party,  a  Peer  of  the  Realm 
fhall  not  be  impanelled  in  any  Cafe. 

Secondly,  Propter  Defeblum.  j^ 

1.  P atria,  As  Aliens  born.  Challenge, 

2.  Libertatis,  As  Villeins  or  Bondmen,  and  Propurdefeff. 
fo  a  Champion  mud  be  a  Freeman. 

3.  Annui  cenfus,  i.  e.  liberi  tenement! '. 

Firft,  What  yearly  Freehold  a  Juror  ought  &id. 
to  have,  that  paffeih  upon  Trial  of  the  Life  of  See  bef"ore 
a  Man,  or  in  a  Plea  real,  or  in  a  Plea  perlbnal,^'  7' 
N  2  where 
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Quorum  qui-  where  the  Debt  or  Damage  in  the  Declaration 
ll&c,  amounteth  l°  forty  Marks.  Vide  Littleton,  fett. 
464.  Secondly,  This  Freehold  muft  be  in  his 
own  Right,  in  Fee-fimple,  Fee-tail,  for  Term 
of  his  own  Life,  or  for  another  Man's  Life,  al- 
though it  be  upon  Condition,  or  in  Right  of  his 
Wife,  out  of  Ancient  Demefne ;  for  Free* 
hold  within  Ancient  Demefne  will  not  ferve : 
But  if  the  Debt  or  Damage  amounteth  not  to 
forty  Marks,  any  Freehold  fufficeth.  Thirdly, 
He  muft  have  Freehold  in  that  County  where 
the  Caufe  of  the  Action  arifeth,  and  though  he 
hath  in  another,  it  fufficeth  not.  Fourthly,  If 
after  his  Return  he  felleth  away  his  Land,  or  if 
Ceftuique  vie,  or  his  Wife  dieth,  or  an  Entry 
be  made,  for  the  Condition  broken,  fo  as  his 
Freehold  be  determined,  he  may  be  challenged 
for  Inefficiency  of  Freehold. 

In  Cafes  of  Treafon  and  Felony,  at  Common 
Law,  Want  of  Freehold  was  no  Caufe  of  Chal- 
lenge ;  probos  y  legates  homines  was  fufficient. 
The  Statute  of  2  H.  5.  is  gone  as  to  that  by  the 
Statute  of  1  £f?  2  of  Queen  Mary.  See  the  Lord 
RuffeFs  Trial,  July  13,  1683.  State  Trials9 
Vol.  3.  p.  135. 

It  feems  before  the  Statute  2  H.  5.  in  Acti- 
ons where  the  Freehold  was  concerned,  the  Ju- 
rors ought  to  have  fome  Freehold.  3  H.  4.  4. 
By  that  Statute  in  all  Pleas  reil  and  perfonal, 
where  the  Debt  or  Damage,  or  both  together 
amount  to  forty  Marks,  the  Juror  muft  have 
forty  Shillings  Freehold.  In  an  Attaint  they 
rnuft  be  able  to  expend  twenty  Pounds  per  An- 
num.    Roll.  Tit.  Trials,  f.  648. 

In  an  Account,  upon  the  Receipt  of  one 
hundred  Shillings,  if  he  count  to  his  Damage 
two  hundred  Shillings,  if  the  Juror  hath  but 
twenry  Shillings,  or  under  forty  Shillings,  'tis 

fufficient, 
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fufficienr,  becaufe  he  fhall  not  recover  Damages; 
and  fo  this  is  not  within  the  Statute  ro  H.  6. 1 8. 
For  the  Sufficiency  of  Jurors,  fee  Roll.  Tit. 
Trials,  648.  pi.  14. 

A  Man  feifed  of  a  Manor  of  Bale^  enfeoffs 
a  Stranger  upon  Condition  to  pay  yearly  to 
J.  S.  and  his  Heirs,  forty  Shillings  Rent.  J  S. 
dies  feifed  of  this  Rent,  and  rhen  his  Heir  takes 
it,  yet  the  Heir  hath  not  fufficient  Freehold. 

Land  to  the  Value  of  forty  Shillings  is  given 
to  the  Hufband  and  Wife,  and  the  Heirs  of 
their  two  Bodies  begotten,  who  had  Iflue  a  Son; 
the  Hufband  gives  the  Land  by  Fine  to  an  E- 
ftranger  and  his  Heirs,  and  dies,  the  Wife  en- 
ters and  dies  feifed ;  the  Son  hath  not  fufficient 
Freehold  to  be  a  Juror. 

A  Man  feifed  of  Land  to  the  Value  of  forty 
Shillings  within  the  County  of  Middle/ex,  and 
of  Land  to  the  Value  of  twelve  wiihin  the 
County  of  Suffex,  and  grants  a  Rent-Charge  of 
forty  Shillings,  iffuing  out  of  all  the  faid  Land 
to  a  Stranger  in  Fee  ;  the  Grantee  harh  fuffici- 
ent Freehold  to  be  a  Juror  in  both  Counties. 
See  many  fpeculative  Cafes  upon  this  Subject,  in 
Williams  his  Reading  upon  the  Statute  2,5  ^.8. 
cap.  6. 

It  was  held  that  the  Statute,  as  to  Jurors  be- 
ing Freeholders,  don't  extend  to  Juries  in 
Corporate  Towns.     1  Ventris  366.     Raymond 

485. 

4.  Hundredorum:    Firft,    By    the   Common  1  M.  t& 
Law  in  a  Plea  real,  mix'd  and  perfonal,  there  Challenges 
ought   to   be  four  of  the  Hundred  (where  r he  P' '°Pter  <ffa- 
Caufeof  Adion  arifeth)  returned  for  their  bet-  2?u*""*'" 
ter  Notice  of  the  Caufe ;  for   Vicini  vicinorum 
fafta  prafumuntur  fcire.     And  now,  Cmc^  Lit- 
ikton  wro:e,  in  a  Plea  perfonal,  if  tv/o  Hundre- 
N  3  dors 


2S2  OJ  Challenges  to  the  Array,  &c.    Ch.  9. 

dors  appear,  it  fufficeth  ;*  and  in  an  Attaint, 
though  the  Jury  is  double,  yet  the  Hundredors 
are  not  double.  Secondly,  If  he  hath  either 
Freehold  in  the  Hundred,  though  it  be  to  the 
Value  of  but  Half  an  Acre,  or  if  he  dwell  there, 
though  he  hath  no  Freehold  in  it,  it  fufficeth. 
Hundredors.  Thirdly,  If  the  Caufeof  the  Action  rifeth  in  di- 
vers Hundreds,  yet  the  Number  (hall  fuffice  as 
if  it  had  come  out  of  one,  and  not  feveral  Hun- 
dredors out  of  each  Hundred.  Fourthly,  If 
there  be  divers  Hundreds  within  one  Leet  or 
Rape,  if  he  hath  any  Freehold,  or  dwell  in  any 
of  thofe  Hundreds,  though  not  in  the  proper 
Hundred,  it  fufficeth.  Fifthly,  If  the  Jury 
NoIIimdre-  come  de  Corpcre  Comitatus,  or  de  proximo 
dors.  Hundredo,  where    one   Party   is  Lord    of  the 

Hundred,  or  the  like,  there  need  no  Hundre- 
dors be  returned  at  all.  Sixthly,  If  a  Hundrc- 
dor,  after  he  be  returned,  fell  away  his  Land 
within  that  Hundred,  yet  (hall  he  not  be  chal- 
lenged for  the  Hundred,  for  that  his  Notice  re- 
mains •,  otherwife,  as  hath  been  faid,  for  his  In- 
efficiency of  Freehold,  for  his  Fear  to  offend, 
and  to  have  Lands  wafted,  &c.  which  isoneof 
the  Reafons  of  Law,  is  taken  away.  Seventh- 
ly, He  that  chailengeth  for  the  Hundred,  m-uft 
fiiew  in  what  Hundred  it  is,  and  not  drive  the 
other  Party  to  (hew  it.  Eighthly,  His  Chal- 
lenge for  the  Hundred  is  not  Jiwpliciter,  but  fc- 
cundum  quid ;  for  though  it  be  found  that  be 
hath  nothing  in  the  Hundred,  yet  fhall  he  not 
be  drawn,  but  remain  prater  H.  that  is  befides 
for  the  Hundred  ;  and  albeit  he  dwelleth,  or 
hath  Land  in  the  Hundred,  yet  mult  he  have 
iurRcient  Freehold. 

Ifoa  ;    This  Challenge  for  Want  of  Hun- 
dredors nmft  be  given  in  Writing  prefer rly, 

.and 
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and  the  other  Party  is  to  demur  thereto,  if  op- 
pofed. 

If  a  Challenge  be,  that  there  is  not  any  Hun- 
dredor  returned,  it  may  be  averred  to  the  Court, 
that  there  is  not  any  fufficient  within  the  Hundred, 
which  is  not  within  the  Fee  of  the  Plaintiff;  al- 
though this  be  not  returned  by  the  Sheriff,  and 
if  this  be  found  true  by  Triors,  the  Array  fhall 
be  affirmed.  45  Ajf.  I.  Roll.  Trial,  634. 
pi.  6. 

If  the  King  be  made  Party  by  Aid  Prayer, 
and  fufficient  Hundrcdors  do  not  appear,  nor 
are  returned,  yet  the  Panel  fhall  not  be  quafhed, 
but  a  Tales  of  the  Hundred  (hall  be  returned. 
But  betwixt  common  Perfonsin  fuch  Cafes,  the 
Panel  fhall  be  quafhed,  and  this  fhall  not  only 
be  a  Challenge  to  the  Heads.  25  E.  3.  43. 
Ibid.pl.  7,  8. 

If  the  Sheriff  return  quod  non  funt  pluries  del 
Hundred,  he  fhall  take  of  the  Hundred  adjoin- 
ing, which  fhall  be  fufficient.  19  H.  6.  48. 
Ibid.  pi.  5. 

If  the  Juror  hath  fufficient  Land  within  the 
Hundred,  although  he  doth  not  dwell  within 
the  Hundred,  yet  he  is  a  fufficien*  Hundredor. 
9  H.  6.  66.  Ibid.  635.  Nay,  though  he  dwell 
in  another  County. 

If  he  be  not  Hundredor  at  the  Return  of  the 
Venire,  but  at  the  Return  of  the  Bifiringas,  yet 
this  doth  not  take  away  the  Challenge. 

After  four  are  fworn,  or  after  a  Challenge  to  AtwhatTime 
the  Polls,  there  can  be  no  Challenge  for  the  ^e  Challenge 
Hundred.     Roll.  Tir.  Trial,  636.pl.  15.  muft  be- 

Who  fhall  be  fufficient  Hundredor^  fee  Wil- 
liams his  Reading  aforefaid. 

N4  If 
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If  he  dwell  or  have  AlTets  within  the  Leer, 
Rape,  Franchise  or  Viil,  where  the  Venue  is, 
he  is  a  fufficient  Hundredor. 

If  he  hath  AfTets  in  Rent,  Common  of  any 
Sort,  Market,  Fair,  Pifcary,  Toll,  Paflage, 
Leet,  Office  of  Bailiwick,  &c.  he  is  a  fufficient 
Hundredor;  otherwife  of  an  Advowfon,  &c. 

A  Jury  being  ready  at  the  Bar  in  B.  R.  Ser- 
jeant Earl  challenged  the  Array  for  want  qfv 
Hundredors.  Econtra :  It  was  infilled  that  the 
Jury  by  Rule  of  Court  was  returned  by  the  Se- 
condary, and  that  the  Hundredors  were  ftruck 
out  by  Confent;  but  the  Court  held  it  a  good 
Challenge  notwithftanding  the  Confent.     Style 

233- 

In  an  Information  in  the  Nature  of  a  Quo 

warranto  againft  the  Defendant  for  actirrg  as 
Mayor  of  Tiverton,  the  Defendant  entered  into 
the  common  Rule,  by  Confent,  for  the  Matter 
to  ftrike  the  Jury,  who  accordingly  ftruck  for- 
ty-eight: The  Defendant  ftruck  out  twelve  of 
thefe,  and  the  Profecutor  ftruck  off  twelve  more; 
and  the  Sheriff  returned  the  remaining  twenty- 
four  as  the  Jury  to  try  the  Caufe;  but  the  De- 
fendant having  artfully  ftruck  out  all  the  Hun- 
dredors named  by  the  Mafter  at  the  Affizes, 
challenged  the  Array  for  want  of  Hundredors. 
The  Court  held  that  the  Challenge  was  good, 
but  that  the  Rule  being  made  by  the  Defendant's 
Confent,  this  Challenge  was  a  Contempt  of  the 
Court;  and  granted  an  Attachment  againft  the 
Defendant  for  the  fame.  Rex  v.  Burridge,  T. 
10  Geo.  1.  B.  R. 
1  Inlt.  157.  3.  Propter  affectum ;  and  this  is  of  two  Sorts, 
Challenge  either  working  a  principal  Challenge,  or  to  the 
PZt'er  a^CC'  Favour-  And  again  a  principal  Challenge  is  of 
two  Sorts,  either  by  Judgment  of  Law,  with- 
2  out 


turn 
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out  any  Ad  of  his,  or  by  Judgment  of  Law 
upon  his  own  Ad. 

And  ic  is  faid,  that  a  principal  Challenge  is,  nu, 
when  there  is  exprefs  Favour,  or  exprefs  Malice.  Principal 
Firft,  without  any  Ad  of  his;  as  if  the  Juror  Challenge, 
be  of  Blood  or  Kindred  to  either  Party,  Con- 
fanguineus,  which  is  compounded  ex  con  &? /an- 
guine, quafi  eodem  f anguine  natus,  as  it  were  if- 
fued  from  the  fame  Blood;  and  this  is  a  princi- 
pal Challenge ;  for  that  the  Law  prefumeth  that  Kindred,  Si(L 
one  Kinfman  doth  favour  another  before  a  Stran-  2  Part  155* 
ger ;  and  how  far  remote  foever  he  is  of  Kin- 
dred, yet  the  Challenge  is  good.     And  if  the 
Plaintiff  challenge  a  Juror  for  Kindred  to  the 
Defendant,  it  is  no  Counter-plea,  to  fay  that  he 
is  of  Kindred  alfo  to  the  Plaintiff,  though  he  be 
in  a  nearer  Degree.     For  the  Words  of  the  Ve- 
nire facias  forbid  the  Juror  to  be  of  Kindred  to 
either  Party. 

If  a  Body  Politick  or  Incorporate,  fole  or  ag-  Bodies  Poll-; 
gregate  of  many,  bring  any  Adion  that  con-  tick. 
cerns  their  Body  Politick  or  Incorporate,  if  the  l       -  l^* 
Juror  be  of  Kindred  to  any  that  is  of  that  Body, 
although  the  Body  Politick  or  Incorporate  can 
have  no  Kindred,  yet,  for  that  thofe  Bodies  con- 
fid  of  natural  Perfons,  ic   is  a  principal  Chal- 
lenge.    A  Baftard  cannot  be  of  Kindred  to  any, 
and  therefore  it  can  be  no  principal  Challenge. 
And  here  ic  is  to  be  known,  that  Affinitas,  Af-  Affinity: 
finity,  hath  in  Law  two  Senfes.     In  its  proper 
Senfe  it  is  taken  for  that  Nearnefs  that  is  gotten 
by  Marriage,  Cum  dug  cognationes  inter  fe  divifie 
per  nuptias  copulantur,  £s?  altera  ad  alterius  fines 
accedit,  &  inde  dicitur  Affinis.     In  a  larger  Senfe 
Ajfimtas  is  taken  alfo  for  Confanguinity  and  Kin- 
dred, as  in  the  Writ  of  Venire  facias,  and  other- 
where.    Affinity  or  Alliance  by  Marriage  is  a 

principal 


186  Of  Challenges  to  the  Array  y  &c.     Ch.  g, 

principal  Challenge,  and  equivalent  to  Confari- 
guinity,  when  it  is  between  either  of  the  Par- 
ties; as  if  the  Plaintiff  or  Defendant  marry  the 
Daughter  or  Coufin  of  the  Juror,  or  the  Juror 
marry  the  Daughter  or  Coufin  of  the  Plaintiff  F 
or  Defendant,  and  the  fame  continues,  or  Iflue 
be  had.  But  if  the  Son  of  the  Juror  hath  mar* 
ried  the  Daughter  of  the  Plaintiff,  this  is  no 
principal  Challenge,  but  to  the  Favour,  becaufc 
it  is  not  between  the  Parties.  Much  more  may. 
be  faid  hereef ;  fed  fumma  fequor  fafligia  rerum. I 
Peremptory  As  if  he  hath  formerly  tried  the  Caufe,  al- 
Challenge  though  reverfed  by  Error,  or  upon  the  fame 
upon  Record.  Tjtle  .  ;f  the  Record  be  not  (hewed,  this  Chal- 
lenge is  not  peremptory.  For  he  that  grounds: 
a  Challenge  upon  a  Record^  &c.  ought  to  have  the 
Record  ready.  33  H.  6.  55.  The  Record  ought 
to  be  exemplified.  21  is.  4.  74.  RolL  TrialA 
649.  pi.  1. 

*Tis  a  good  Challenge  to  fay  the  Juror  was 
attainted  in  an  Attainder,  or  Writ  of  Confpi- 
racy;  but  Attainder  in  a  Writ  of  Forgery  of 
falfe  Deeds  upon  the  Statute  1  H.  5.  2.  (but  'tis 
upon  5  Eliz.  14.)  is  not,  becaufe  this  Attainder 
is  given  of  late  Time  by  the  Statute  33  H.  6 A 
S5.     Ibid.pl  2,  4,  5. 

In  a  Writ   of  Confpiracy,    'tis  a  principal 
Challenge,  That  the  Juror  was  one  of  the  In-1 
diftors,  although  the  Trial  is  now  of  the  Con-I 
fpiracy,  and  not  upon  the  firft  Point,  viz.  the 
Felony.     Ibid.  pi.  9. 

In  Trefpafs,  if  onejuftify  as  Mailer,  £nd  the 
other  as  Savant;  'tis  not  a  principal  Challenge 
ro  fay  the  Juror  palled  in  the  firfi:  Iffue  for  the 
Matter,  but  he  ought  to  conclude,  &?  ijfint  fa- 
vourable.    18  E.  4.  12.  Ibid." pi  7. 

If 
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If  two  plead  Not  guilty,  and  firft  one  Iflue 
tried,  and  then  the  other  is  tried,  'tis  no 
Challenge  ro  fay  the  Juror  tried  the  other  Iflue, 
and  gave  Damages,  of  which  Damages  he  (hall 
be  charged  if  he  be  attainted  in  an  Attaint; 
for  perhaps  the  Defendant  will  be  found  Noc 
guilty.     Ibid.  pi.  8. 

That  the  Juror  is  within  the  Diftrefs  of  any  Diem  Dtflrefc 
of  the  Parties,  is  a  good  Caufe  of  Challenge. 
And  fo  it  is,  if  he  be  within  the  Diftrefs  of  any 
Perfon  concern'd,  although  no  Party  to  the  Ac- 
tion. As  within  the  Diftrefs  of  A.  the  Mailer 
of  the  Defendant,  who  juftifies  as  Servant  to  A. 
by  Reafon  of  his  Freehold ;  and  the  Iflue  is  far 
'  le  franktenement.  So  for  him  in  Reverfion  re- 
ceived, within  the  Diftrefs  of  the  Tenant  for 
Life.  And  fo  in  an  Action  by  the  Tenant  for 
Life,  within  the  Diftrefs  of  him  in  Reverfion: 
Thefe  are  good  Challenges.     Ibid.  650.  pi.  1, 

So  in  an  Action  by  Dean  and  Chapter,  within 
the  Diftrefs  of  the  Chapter,  or  one  of  the  Chap- 
ter, are  good  Challenges.     Ibid*  pi.  8. 

Confanguinity  of  the  Half  Blood  is  a  princi-  Principal  for 
pal  Challenge:  If  the  Juror  be  at  the  ninth  De~  ^™J*l%™H 
-gree,  if  it  can  be  fhewed,   it  is  good.  f     '    S2'  '  ' 

In  an  Action  by  the  Dean  and  Chapter,  ox  IbU.pl. \o,iu 
-Mayor  and  Commonalty,  Brother  to  one  of  the 
I  Commonalcy,  or  to  one  of  the  Canons,  is  a 
I  good  Challenge :  So  to  any  Perfon  concerned  in 
Intereft,  although,no  Pany  to  the  Action.  As 
Coufin  to  the  Patron,  or  the  Parfon,  &c.  fo  in 
Attaint  to  one  of  the  Petit  Jury.  Ibid.  653. 
pi.  36. 

But  in  an   Ejeftione  firm<e,  and   Not  guilty 
pleaded,  'tis  no  Challenge   to  the  Array,  that 
the  Sheriff  is  Coufin  to  the  Leflbr  of  the  Plain- 
tiff; 


1 88  Of  Challenges  to  the  Array,  &c.    Ch.  9 

tiff;  For  it  doth  not  appear  that  the  Tide  of 
him  in  Reverfion  fhall  be  in  Queftion,  and  he 
in  Reverfion  is  no  Party  to  the  Action :  See  ic 
fo  adjudged  upon   Demurrer,  Roll  Tit.  Trials 
653.     But  now  in  our  feigned  Ejectments  it  is 
otherwife,  becaufe  the  Title  of  the  Leflbr  is  only 
in  Queftion. 
Principal  for       'Tis  a  good  Challenge  that  the  Juror  is  Gofi 
Affinity.         fip  to  the  Plaintiff,  &  fie  e  converfo ;    and  fo 
1  Inft.  157.  b.  although  the  Son  be  dead  ;  for  the  Spiritual  Af- 
finity remains,  and  fo  is  Curat  of  the  Juror, 
That  the  Juror  hath  married  the  Sifter  of  the 
Party  ;  that  the  Daughter  of  the  Uncle  of  the 
Juror  hath  married  the  Uncle  of  the  Party; 
Coufin  to  the  Wife  of  the  Party ;  thefe  are  good 
Challenges,  although  the  Wife,  &)c.  is  dead,  if 
her  iffue  be  alive ;  otherwife  if  (he  be  dead  with- 
out IfTue,  for  then  the  Caufe  of  the  Favour  is 
determined. 

But  it  is  no  Challenge  to  fay,  the  Juror  is 
Brother  to  one  who  married  the  Sifter  of  the 
Party,  nor  that  the  Son  of  the  Party  married 
the  Sifter  of  the  Juror,  becaufe  thefe  are  not 
Parties  to  the  Action.  Roll.  Trial,  654.  pi.  10. 
11. 

In  an  Attaint  it  is  a  good  Challenge  to  the 

Juror,  that  he  hath  married  the  Sifter  of  the 

Wife  of  one  of  the  Petit  Jury,  for  the  Alliance. 

Ibid.pl  17. 

Principal  for       If  a  Juror  declare  the  Right  of  one  Party,  or 

Favoir.  g*lve  his  Verdict   before-hand,  or  take  Money, 

this  is  a  principal  Challenge  ;  but  if  he  promife 

a  Party,  this  is  not  a  principal  Challenge,  but 

for  Favour.     Ibid.  655.  pi.  6,  7,  8. 

Principal  for       If  the  Action  depenoing  betwixt  the  Party 

Malice.         arKj  Juror,  be  fuch  as  implieth  Malice,  this  is 

a  good 
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a  good  Challenge;  but  nor,  if  it  imply  no  Ma- 
lice.    Ibid.  656.  pi  1. 

That  the  Party  hath  an  Appeal  depending 
againft  the  Juror,  or  the  Juror  againft  him,  or 
Action  of  Battery.  That  they  are  in  Debate 
and  Wrangling,  &c.  are  good  Challenges.  Not 
Actions  of  Debt  or  Tre'pafs  Quare  Claufumfre- 
git,  &c.  Nor  that  the  Brother,  &V.  of  the 
Party,  hath  Actions  againft  the  Juror.     Ibid. 

That  the  Juror  was  born  out  of  the  King's  Peremptory. 
Ligeancej  for  although  he  came  into  England 
an  Infant,  and  is  fwom  ro  the  King,  yet  he 
continues  an  Alien  ;  and  that  he  is  outlawed,  for  AIien* 
then  he  is  not  legalis  homo,  are  good  Challenges. 
Ibid.  657.  pi.  2. 

If  the  Juror  fays,  That  he  will  pafs  for  one  For  Favour. 
Party  becaufe  he  knows  the  Verity  of  the  Mat- 
ter, this  is  no  Challenge  ;  but  if  he  fays  it  is  for 
Favour,  it  is  a  good  Challenge,  if  the  Triors 
find  he  fpoke  for  Favour,  and  not  for  Truth. 
Ibid.  pi.  2,  3. 

In  an  Action  betwixt  the  King  and  a  Party,  King, 
the  Subject  cannot  take  any  Challenge  for  Fa- 
vour, as  in  an  Indictment  of  Barretry,  &c.  the 
Defendant  cannot  challenge  a  Juror  for  Favour 
to  the  King.     Ibid.  pi.  \ ,  2. 

After  the  Array  is  affirmed,  there  fhall  not  At  what  Time 
be  fuch  Challenge  to  a  Juror,  which  would  have  Challe"ges 
been  a  fufficient  Challenge  to  the  Array.     As  it  may  be  uken' 
is  not  a  good  Challenge  that  the  Juror  was  im- 
panelled at  the  Denomination  of  a  Party,  for  this 
had  been  a  good  Challenge  to  the  Array.     Ibid. 
65S.  pi.  1,  2. 

If  a  Man  challenge  a  Juror  for  Non-fufrlci- 
ency  of  Freehold,  and  rhis  is  adjudged  againft 
him,  yet  he  may  challenge  for  Favour  •,  and  this 
(hall  be. tried.     10  H.  6.  18.  Ibid.pl.  3. 

If 
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If  the  Jury  upon  finding  of  the  principal  do- 
not  tax  the  Damages,  for  which  the  Venire  fa- 
cias ifiues  to  the  fame  Jurors,  to  tax  the  Da- 
mages, the  Parties  cannot  take  any  Challenge  fo*; 
a  Caufe  before  the  firft  Trial.  But  for  a  I  aufe 
arifing  after  they  may.  Andfo  againft  les  pri- 
mer Jurors.  Ibid.  pl.  $>  6.  , 
King,  The  King  cannot  challenge  a  Juror  after  he 

is  fworn,  unlefs  it  be  for  a  Caufe  arifing  after  he 
is  fworn.     Ibid.  pi.  9. 
In  what  Cafes      If  the  Defendant  challenge  the  Array  which 
lie  which  chal-  is  found  againft  him,  or  he  releafe  the  Chal- 
lenges ©aght    Jenge,  and  the  Array  is  affirmed,  and  afterwards 

CaafeWp!c!       he    cnallenge  a  Juror '    he   ou8ht    t0   &ew    ^e 
temly.  Caufe  prefently.     Ibid.  659.  pi.  1,  2. 

But  if  there  be  two  Defendants,  and  one  chal- 
lenge the  Array,  and  afterwards  both  challenge 
a  Juror;  the  other  mail  not  fhew  Caufe  prefent- 
ly.    Ibid.  pi.  3. 

If  a  Juror  be  challenged,  and  there  be  enough 
of  the  Panel  befides,  the  Caufe  of  Challenge 
need  not  be  fhewed  unlefs  the  other  Side  chal- 
lenges touts  peravail. 

If  any  of  the  Jurors  be  fworn,  and  there  be 
notfufficient,  for  which  a  Tales  is  granted,  and 
at  the  Return  one  of  the  primer  Jurors  is  chal- 
lenged, the  Caufe  ought  to  be  fhewed  prefent- 
ly, he  being  fworn   before.     Roll.  Trial,  659. 

King.  In  an  A&ion  between  the  King  and  a  com- 

mon Perfon,  as  in  an  Indictment  of  Barretry, 
Prefentment  of  Nufance,  csV.  the  Defendant, 
if  he  challenges  any  Juror,  mult  (hew  the  Caufe 
pr efen  tl  y .     Ibid.  pl.  £. 

But  in  an  Inqueft  betwixt  the  King  and  a 
Stranger,  the  Stranger  need  not  fhew  the  Caufe 

prefently  \ 
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prefently ;  for  in  this  Cafe  the  King  is  as  a  com- 
mon Perlon  of  the  Realm.     Ibid.pL  9. 

Caufe  ought  to  be  fhewed  before  the  Vales 
be  perufed  in  Cafe  of  a  common  Perfon.  Ibid. 
66o.pl.  1. 

If  both  Parties  challenge,  although  for  feve-  Treat, 
ral  Caufes,  as  if  one  be  for  Favour,  and  the 
other  Peremptory  ;  yet  the  Juror  (hall. be  drawn 
without  lhewing  Caufe.     Ibid.  pi.  2. 

It  may  be  in  an  Inqueft  before  the  Sheriff  to  In  what  In- 
inquire  of  Wade,  both  to  the  Array  and  Polls.  <lueft  a  cha** 
Ibid.  P.  pi  I.  lengemaybc. 

But  not  in  an  Inqueft  of  Office,  as  in  a  Writ 
of  Inquiry  of  Damages.     Ibid.  pi.  2. 

In  a  Writ  of  Right,  a  Challenge  may  be  to 
the  Polls  del  4  Cbivalers  returned.  Ibid.  661. 
fl.  4. 

Not  of  Cofinage  to  the  WitnefTes  coming  to 
try  the  Deed  in  an  Affize.     Ibid.  pi.  5. 

If  one  Party  challenge  the  Array,  which  is  Tr|al  an<* 
affirmed,  and  afterwards  challenge  a  Juror,  he  TTT'  *n(* 
ought  to  (hew  Caufe  prefently ;  and   this  (hall  "      enSer5» 
be  tried  prefently  5  but  otherwife  of  the  other, 
who  did  not  take  the  Challenge  to  the  Array. 
Ibid.  661.  S.  pi.  1,  2. 

The  Challenge  of  him  who  firft  challenged,  Ibid.  T.  pi.  1, 
(hall  be  firft  tried;  although  the  firft  be  for  Fa- 
vour, and  that  of  the  others  be  Riens  diens  H. 

If  the  Venue  be  of  two   Counties,  and  both  Ibid.  66$.  pi. 
Panels  challenged,  the  EJlifors  (hall  be  one  of  *• 
one  Panel,  and  the  other  of  the  other. 

If  the  Array  be  challenged,  the  Court  to  try 
the  Array  may  choofe  two  Triors,  according  to 
their  pifcretion.     29  AJf.  15.      19  H  6.  9. 

If  an  Action  be  depending  between  the  Juror  WhatChal- 
and  one  ol  the  Parties,  and  for  this  he  is  chal-  lenge  they 
fenged,  and  the  other  lays,  that  this  is  brought  may  try, 

by 
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by  Covin  ;  the  Triors  may  try  this ;  for  although 

the  Action  is  of  Record,  yet  the  Covin  is  not. 

Roll.  Trial,  664.  pi.  10. 
Evidence.  The  Juror  may  be  examined  upon  a  Voter 

dire,  to  any  Challenge  that  is  not   to  his  Dif- 

honour ;  but  the  Triors  are  not  bound  by  his 

Oath.     Ibid.  665.  A. 

The  Triors  after  they  are  fworn  may  go  at 

large  by  Affent  of  the  Parties  until  another  Day. 

Ibid.  666.  pi.  9. 
In  what  Cafes      In  Trefpafs  againft:  two  who  plead  to  IfTue,  and 
a  Challenge  or  a  Venire  facias  is  returned,  although  one  accept 

on^Sferv7  the  Array>  yet  the  other  may  change  it;  and 

for  others.       ^  "  ^e  f°un^>  tne  Array  fhall  be  quafhed  againft 

all.     So  in  an  Appeal  againft  Principal  and  Ac- 

ceffary,  for  one  fhall  not  difmheric  the  other. 

Ibid.  662.pl.  8. 

But  in  an  Appeal  by  two,  if  the  Defendant 
challenge  a  Juror,  and  one  of  the  Plaintiffs  agree 
to  this,  the  other  fhall  not  be  received  to  fay, 
that  this  is  by  Covin,  but  the  Juror  fhall  be 
drawn,  in  Favour  to  the  Life  of  Man. 

And  yet  in  a  Precipe  quod  reddat  by  two,  and 
the  Tenant  challenge  the  Array,  becaufe  the 
Sheriff  is  GofTip  to  one  of  the  Demandants,  and 
one  Demandant  acknowledge  the  Challenge, 
the  other  may  fay  that  this  is  not  fo,  and  have 
it  tried.  Roll.  Tit.  Trial,  662,  &c.  pi.  7. 
Liy  Garer.  jn  QagCr  fo  £ey  none  ft^n  De  challenged  for 

Favour  or  Inefficiency,  &V. 
Coofmage;  If  there  be  a  Challenge  for  Coufinage,  he  that 

takes  the  Challenge  muft  (hew  how  the  Juror  is 
Coufin.  But  yet  if  the  Coufinage,  that  is,  the 
Effect  and^Subftance  be  found,  it  fufficeth  ;  for 
the  Law  preferreth  that  which  is  material  before 
that  which  is  formal.     1  Inft.  157, 

If 
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If  the  Juror  have  Part  of  the  Land  that  de-  Depending  on 
pendeth  upon  the  fame  Title.     Ibid.  thefameTitle. 

If  a  Juror  be  within  the  Hundred,  Leer,  or 
any  Way  within  the  Seigniory,  immediately  or 
mediately,  or  any  other  Diftrefs  of  either  Party,  Diftrefs/ 
this  is  a  principal  Challenge.  But  if  either  Party 
be  within  the  Diftrefs  of  the  Juror,  this  is  no 
principal  Challenge,  but  to  the  Favour.     Ibid. 

If  a  Witnefs  named  in  the  Deed  be  returned  Witnefs. 
of  the  Jury,  it  is  a  good  Caufe  of  Challenge  of 
him.     So  if  one  within  Age  of  one  and  twenty  Infant, 
be  returned,  it  is  a  good  Caufe  of  Challenge. 
Ibid. 

Upon  bis  own  Aft,  as  if  the  Juror  hath  given  lhid- 
a  Verdift  before  for  the  fame  Caufe,  albeit  it  ^f^^e 
be  reverfed  by  Writ  of  Error,  or  if  after  Ver-  juror's*  own. 
did:  Judgment  were  arretted.     So  if  he  hath  Aft. 
given  a  former  Verdict  upon  the  fame  Title  or  Former  Ver- 
Matter,  though  between  other  Perfons.     Butitdl<a* 
is  to  be  obferved,  that  I  may  fpeak  once  for  all, 
that  in  this  or  other  like  Cafes,  he  that  taketti 
the  Challenge  muft  (hew  the  Record,  if  he  will 
have  it  take  Place  as  a  principal  Challenge,  other- 
wife  he  muft  conclude  to  the  Favour,  unlefs  ic 
be  a  Record  of  the  fame  Court,  and  then  he 
muft  fhew  the  Day  and  Term. 

So  likewife  one  may  be  challenged,  that  he  fndiament. 
whas  Indictor  of  the  Plaintiff  or  Defendant,  ei-  '  Inft-  l57-b* 
ther  of  Treafon,  Felony,  Mifprifion,  Trefpafs, 
or  the  like  in  the  fame  Caufe. 

If  the  Juror  be  Godfather  to  the  Child  of  the  Godfather. 
Plaintiff  or  Defendant,  or  e  converfox  this  is  al- Ibidt 
lowed  to  be  a  good  Challenge  in  our  Books. 

If  a  Juror  hath  been  an  Arbitrator  chofen  by  Arbitrator. 
the  Plaintiff  or  Defendant,  in  the  fame  Caufe,  l  Inft-  lS7-K 
and  hath  been   informed  of^  or  treated  of  the 
Matter,  this  is  a  principal  Challenge.     Ojther- 

Vol.  I.  O  wife 


Of 

e  if  he  wtt  ned,    nc: 

eof;  and  fc  if  he  were   indifferently 

-  :?n  by  either  of  the  Parries,  though  he  trea- 
OPMBConer,  ted  thereof.    But  a  Comm:  chofen  by  one 

of::  s,  tor  Examination  of  Witnerfes  in 

the  I  fe  of  Cha!- 

:or  he  is  made  by  the  King  under  the 
2nd  not  by  :he  Party  as  the  Arbitra- 
ge be  challenged  for 

Arbitrator  in  aflothei  Mattr,  is  no  Caufe  of 
nge. 
CoonfcL  J;"  he  be  of  Counfel,  Servant,  or  of  Robes 

ifeft.  157*  or  pee  of  e;:r_  p,::.^  i:  is  a  principal  chal- 

If  any,  after  he  be  returned,  do  eat  and  drink, 
«tLsParaes  2:  ^  Cr.-ge  of  either  Party,  it  is  a  principal 
7l2feic-.b.  *■  ^e  '  otherwile  it  is  of  a  Trior 

after  he  be  fwcrn. 

In  an  Information  of Fcrgery,  the  D: 
challenged  one  of  the  Jury,  for  that  the  Profe- 
cu:or  had  been  \i  at  his  Houfe; 

and  held  a  good  Ch:  :o  the  Favour,      i 

-9- 
A^005  °f  ::ion  brought  either  by  the  Juror  againftf 

jjj?  -  of  the  Parres,  or  by  either  of  the  Par- 

"  ties  sgainft  him,  which  may  imply  Malice  or 

ore,  are  Caufes  of  pr::  C       "rge, 

unlefs  they  be  brought  by  Covin,  either  before 

for  if  Covin  be  found,  then 

r.o  Caufe  of  Challenge ;  other  Actions  which 

do  d  cr  Difpleafure,  are  to  the 

n  of  Debt,  &c,     Mccr  5. 

PaWoaaui  In  a  Caufe  where   the  Parfon  of  a  Parim  is 

Rui  :  of  the  Church  cometh  in 

a  Paril;  incipal  Challenge. 

cr  any  other  Action, 
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where  the  Right  of  the  Church  cometh  not  in 
Queftion. 

:her  Parry  labour  the  Juror,  and  give  him  To  labour  the 
any  Thing  to  give  his  Verdict,  this  is  a  prin-  Jury- 
cipal  Challenge.     But  if  either  Party  labour  the  lbid' 
Juror  to  appear,  and  to  do  his  ^ce,  this 

is  no  Challenge  a:  all,  but  law;  :n  to  do 

it. 

That  the  Juror  is  a  Fellow-Servant  with  ei-  ?<&**'&*- 
ther  Party,  is  no  principal  Challenge,  but  ic 
the  Favour. 

Neither  of  the  Parties  can  rake  that  Challenge  To  the  Po'Lf. 
to  the  Polls,  which   he  might  have  had  to  the 
Array. 

Note-,  If  the  Defendant  may  have  a  principal  ibia' 
Caufe  of  Challenge  to  the  Array,  if  the  Sheriff 
return  the  Jury,  the  Plaintiff  in  that  Cafe  may 
for  his  own  Expedition  alledge  the  fame,  and 
pray  Procefs  to  :he  Coroners,  which  he  cannot  Vtmrefadm 
have,  unlefs  the  Defendant  will  confels  it  •,  but  t0  the  Coro~ 
if  the  Defendant  will  not  confels  it,  then  thenen 
Plaintiff  (hall  have  a  Venire  facias  to  the  Sheriff, 
and   the  Defendant  fhall   never  take  any  Chal- 
lenge for  that  Caufe,  and  fo  in  like  Bjt 
on  the  Part  of  the  Defendant,  any  fuch  Matter 
fhall  not  be  alledged,  and  Procefs  prayed  to  the 
Coroners,  becaufe   he  may  challenge  the  Jury 
for  that  Caufe,  and  can  be  at  no  Preji:. 

Challenge  concluding  ro   the  Favour,  when  Chal!^ 
either  Party  cannot  rake  any  principal  Challenge,  liJe  Fa> 
but  fheweth  Caufes  of  Favour,  mulf  be  lefc  to 
the  Conicience  and   Difcretion  of  the  Triors, 
upon  hearing  their  Evidence,  to  find  him  fa- 
vourable, or  not  favourable.     But  yet  fome  of 
them  come  nearer  to  principal  Challenges  rr. 
other  i  as  if  the  Juror  be  of  Kindred,  or  und< 
the  Diftreis  of  him  in  the  Reverfioo  or  Remain- 
O  2  der, 


King. 

m 
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der,  or  in  whofe  Right  the  Avowry  or  Juftifi- 
carion  is  made,  or  the  like :  Thefe  be  principal 
Challenges,  becaufe  he  in  Reverfion,  Remain- 
der, or  in  whofe  Right  the  Avowry  or  Jufti- 
fication  is,  is  not  Party  to  the  Record  5  other- 
wife  it  is,  if  they  were  made  Parties  by  Aid, 
Receipt  or  Voucher,  and  yet  the  Caufe  of  Fa- 
vour is  apparent  *,  fo  it  is  of  all  principal  Caufes, 

fcvdur.  if  they  were  Party  to  the  Record.     Now  the 

Caufes  of  Favour  are  infinite,  and  thereof  fome- 
what  may  be  gathered  of  that  which  hath  been 
faid,  and  the  reft  I  purpofely  leave  the  Reader 
to  the  Reading  of  in  our  Books  concerning  that 
Matter.  For  all  which  the  Rule  of  Law  is, 
That  he  mud  (land  indifferent,  as  he  (lands  un- 
fworn. 

The  Subject  may  challenge  the  Polls,  where 
the  King  is  Party.  And  if  a  Man  be  outlawed 
of  Treaibn  or  Felony  at  the  Suit  of  the  King, 
and  the  Party  for  avoiding  thereof  alledgeth  Inv 
prifonment,  or  the  like,  at  the  Time  of  the 
Outlawry,  though  the  IfTue  be  joined  upon  a 
collateral  Point,  yet  (hall  the  Party  have  fuch 
Challenges,  as  if  he  had  been  arraigned  upon 
the  Crime  itfelf,  for  this  by  a  Mean  concerneth 
his  Life  alfo. 

Propter  deliclum :  As  if  the  Juror  be  attain- 
ted or  convicted  of  Treafon  or  Felony,  or  for 
any  Offence  to  Life  or  Member,  or  in  Attaint 
for  a  falfe  Verdict,  or  for  Perjury  as  a  Witnefs, 
or  in  a  Conspiracy  at  the  Sui'  of  the  King,  or 
in  any  Suit  (cither  for  the  King  or  for  any  Sub- 
ject) be  adjudged  to  the  Pillory,  Tumbrel,  or 
the  like,  or  to  be  branded,  or  to  be  (ligmati- 
z v'J,    to  have  any  other  corporal   Punifhment, 

Infoqapus.        whereby    he    becometh    infamous,  (for  it   is  a 
Maxim  in  L&w.,  Repettitur  afacramento  infamus)  i 

thefe 


Challenges 
propter  aeiitt 
\  i.nft.  158. 
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thcfe  and  the  like  are  principal  Caufes  of  Chal- 
lenge. So  it  is  if  a  Man  be  outlawed  in  Tref-  Outlawed, 
pafs,  Debt*  or  any  other  A&ion,  for  he  is 
Exlex,  and  therefore  is  not  legalis  homo.  And 
old  Books  have  faid,  That  if  he  be  excommu- 
nicate, he  could  not  be  of  a  Jury. 

A  Baftard  may  be  of  a  Jury,  yet  may  be  Baflard* 
challenged  if  he  be  of  Kindred.     Jenk.  Cent.  1. 
cap.  90. 

See  the  Statutes  of  W.  2.  and  Artie,  fupra  Who  ought  to 
Chartas,  what  Perfons  the  Sheriff  ought  to  re-  be  on  Juries, 
turn  on  Juries.     And  fee  F.  N.  B.  breve  de  non  l  Inft<  !58- 
ponendis  in  AJfifis  &  jurat? s -,  and  the  Regifter 
in  the  fame  Writ.     And  fee  there  what  Reme- 
dy the  Party  hath  that  is  returned  againft  Law. 

It  is  neceffary  to  be  known,  the  Time  when  2bid. 
the  Challenge  is  to  be  taken.  Firft,  he  that  hath  At  what  Time 
divers  Challenges  mud  take  them  all  at  once,  Challenges 
and  the  Law  fo  requireth  indifferenc  Trials,  that  mu{l  betakei>- 
divers  Challenges  are  not  accounted  double.  Se- 
condly, If  one  be  challenged  by  one  Party,  if 
after  he  be  tried  indifferent,  ic  is  Time  enough 
for  the  other  Party  to  challenge  him.    Thirdly, 
After  Challenge   to  the  Array,  and  Trial  duly 
returned,  if  the  lame  Party  take  a  Challenge  to 
the  Polls,  he  muft  fhewCaufe  prefently.  Fourthly, 
So  if  a  Juror  be  formerly  (worn,  if  he  be  chal- 
lenged, he  muft  fhew  Caufe  prefently,  and  that 
.Caufe  muft  rife  fince  he  was  lworn.     Fifthly, 
When  the  King  is  Party,  or  in  an  Appeal  of 
Felony,    the    Defendant    that   challengcih    for 
.Caufe,  muft  fhew  his  Caufe  prefently.     Sixthly, 
if  a  Man;  in  Cafe  of  Treafun  or  Felony,  chal- 
lenge ior  Cau/e,  and  he.be  tried  indifferent,  yet 
he  may  challenge  him  peremptorily.     Seventh- 
ly, A  Challenge  for  the  Hundred  muft  be  taken  Fundredon. 
O  3  before 


Writof  Right. 

Ibid. 


The  Array  of 
the  Talcs. 
Ibid. 


Ibid. 
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before  fo  many  be  (worn  as  will  ferve  for  Hun- 
dredors,  or  ctfe  he  lofeih  the  Advantage  thereof. 

In  a  Writ  of  Right,  the  Grand  Jury  mud  be 
challenged  before  the  four  Knights,  before  they 
be  returned  in  Court  •,  for  after  they  be  return- 
ed into  Courr,  there  cannot  any  challenge  be 
taken  upon  them. 

Nota  -,  The  Array  of  the  'Tales  fhall  not  be 
challenged  by  any  one  Party,  until  the  Array  of 
the  principal  be  tried;  but  if  the  Plaintiff  chal- 
lenge the  Array  of  the  Principal,  the  Defendant 
may  challenge  the  Array  of  the  Tales.  After 
one  hath  taken  Challenge  to  the  Polls,  he  can- 
not challenge  the  Array. 

Now  it  is  to  be  feen  how  Challenge  to  the 
Array  of  the  principal  Panel,  or  of  the  Tales, 
or  of  the  Polls  fhall  be  tried,  and  who  mail  be 
Triors  of  the  fame,  and  to  whom  Procefs  (hall 
be  awarded. 

If  the  Plaintiff  alledge  a  Caufe  of  Challenge 
againft  the  Sheriff,  the  Procefs  fhall  be  directed 
to  the  Coroners ;  if  any  Caufe  againft  any  of 
the  Coroners,  Procefs  fhall  be  awarded  to  the 
reft  -,  if  againft  all  of  them,  then  the  Court  mail 
appoint  certian  Elifors  or  EJlifors,  (fo  named  ab 
eligendo)  becaufe  they  are  named  by  the  Court, 
againft  whofe  Return  no  Challenge  mail  be  taken 
to  the  Array,  becaufe  they  were  appointed  by 
the  Court,  but  he  may  have  his  Challenge  to  the 
Polls.  Note-,  If  Procefs  be  once  awarded  for 
the  Partiality  of  the  Sheriff,  though  there  be  a 
new  Sheriff,  yet  Procefs  mall  never  be  awarded 
to  him  •,  for  the  Entry  is,  Ita  quod  Vicecomes  fe 
non  lyitromitto.t.  But  otherwife  it  is,  for  that  he 
was  Tenant  to  either  Party,  or  the  like. 

If  the  Array  be  challenged  in  Court,  it  fhall 

Auzy.  be  tried  by  two  of  them  that  be  impanelled,  to 

2  be 


Ibid. 


Coroners. 


Elifors. 
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be  appointed  by  the  Court;   for  the  Triors  in 

that  Cafe,  fliall  not  exceed  the  Number  of  two,  Two  Triors. 

unlefs  it  be  by  Confent.     But  when   the  Court 

names  two,  for  fome  fpecial  Caufe  alledged  by 

either  Party,  the  Court  may  Name  others;  if 

the  Array  be  qua  (lied,  then  Procefs  (hall  be 

awarded  ut  fupra.     If  there  be  a  Demurrer  to  Demurrer  to 

a  Challenge,  the  Judge  before  whom  the  Caufe  ?  cha»cng<\ 
*?  j  J    ,°  j-  -    how  deterrm- 

is  to  be  tried,  may  determine  it,  or  adjourn  it  na5je# 

to  be  heard  another  Time.     Style  464.     Vide 

Bulftr.  1  Part  114. 

If  a  Panel  upon  a  Venire  facias  be  returned,  Array  of  the 
and  a  Tales,  and  the  Array  of  the  Principal  is  Principal  and 
challenged,  the  Triors  which  try  and  quafli  the  7a/es' 
Array,  mail  not  try  the  Array  of  the  Tales;  for  '        *5 
now  it  is,  as  if  there  had  been  no  Appearance 
of  the  principal  Panel ;  but  if  the  Triors  affirm 
the  Array  of  the  Principal,  then  they  fliall  try 
the  Array  of  the  Tales.     If  the  Plaintiff  chal- 
lenge the  Array  of  the  Principal,  and  the  Defen- 
dant the  Array  of  the  Tales,  there  the  one   of 
the  Principal,  and  the  other  of  the  Tales,  mall 
try  both  Arrays.     For  other  Matter  concerning 
the  Tales,  fee  in  Coke's  Reports,  Matters  wor- 
thy of  Obfervation.     When    any   Challenge  is  *  !"&•  t$8. 
made  to  the  Polls,  two  Triors  (hall  be  appointed  Two  Triors, 
by  the  Court ;  and  if  they  try  one  indifferent1, 
and  he  be  I  worn,  then  he  and  (he  two  Triors 
fhall  try  another;  and  if  another  be  tried  indif- 
ferent, and   he  be  fworn,  then  the  two  Triors 
ceafe,  and  the  two  that  be  fworn  on  the  Jury 
fhall  try  the  reft. 

If  any  of  the  Jury,  after  fome  of  them  be  Trials  of 
fworn,  be  challenged,  thofe  that  are  fworn  are  Challenges. 
to  fay,  whether  he  that  is  challenged  be  indiffe- 
rent or  not.     But  if  the  firft  or  fecond  Man  be 
challenged,  then  the  Court  doth  ufe  to  appoint 
O  4  fome 
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fome  of  them,  (whom  it  pleafeth)  that  (hall  be 

afterwards  fworn  to  try  the  Lndifferency  of  the 

Perfon  challenged. 
Rules  con-  i.  All  Challenges  muft  be  taken  before  the 

ceming  Chal-  Jurors  are  fworn. 
lenges.  2#  if  one  challenge  a  Juror,  and  it  be  found 

againft  the  Challenger,  he  may  not  challenge  the 

Juror  for  a  fecond  Caufe. 

3.  If  one  challenge  the  Array,  and  it  be 
found  againft  him,  he  may  not  afterward  chal- 
lenge any  of  the  Polls,  without  (hewing  Caufe 
prelently  ;  and  this  (hall  be  tried  prefently. 

4.  No  Challenge  (hall  be  admitted  againft 
the  Triors  appointed  by  the  Court. 

Trial  of  Chal-      ^  tne  Plaintiff  challenge  ^n,  and  the  Defen- 
lenges.  dant  one,  and  the  twelfth  is  fworn,  becaufe  one 

1  Inft.  158.  cannot  try  alone,  there  (hall  be  added  to  him 
one  challenged  by  the  Plaintiff,  and  the  other 
by  the  Defendant.  When  the  Trial  is  to  be  had 
by  two  Counties,  the  Manner  of  the  Trial  is 
worthy  of  Obfervation,  and  apparent  in  our 
Books.  If  the  four  Knights  in  the  Writ  of 
Right  be  challenged,  they  (hall  try  themfelves, 
and  they  (hall  chufe  the  Grand  Affize,  and  try 
the  Challenges  of  the  Parties.  If  the  Caufe  of 
Challenges  touch  the  Difhonour  or  Difcredit  of 

Taror  examin- tne  Juror'  ne  ma^  not   De  examined  upon  his 

cd.  Oath,  to  inform  the  Triors.     If  an  Inqueft  be 

awarded   by  Default,  the  Defendant  hath  loft 

his  Challenge ;  but  the  Plaintiff  may  challenge 

for  juft  Caufe,  and  that  fhall  be  examined  and 

tried. 

View.  Wherefoever  the  Plaintiff  is  to  recover  per 

ilnft.  i$2.b.vifum  juratoruniy  there  ought  to  be  fix  of  the 

Jury   that  have  had  the  View,  or  known  the 

Land  in  Queftion,  fo  as  he  be  able  to  put  the 

Plaintiff  in  Pgffcffion,  if  he  recover. 

Zrait 
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frail  doth  fignify  the  fame  as  taken  out  or  Trait,  what, 
withdrawn,  and   is  applied  to  a  Juror,  that  is 
withdrawn  by  Confent,  or  removed  and  dis- 
charged by  Challenge. 

A  Juror  Tick  was  withdrawn,  and  another 
fworn.     Palmer's  Rep.  411. 

After  Evidence  given,  the  King  cannot  draw  King. 
a  Juror,  but  before  he  may  ;  but  after  Evidence 
on  his  Prayer,  the  Court  may  difcharge  the  Jury. 
Keb.  2  Part  506. 

If  the  Defendant  do  not  appear  at  the  Trial  Challengelofi. 
when  he  is  called,  he  lofeth  his  challenge  to  the 
Jurors,  although  he  doth  afterwards  appear. 

*Tis  a  good  Challenge  to  a  Juror  to  fay,  he  a  wrong 
is  returned  by  another  Name  in  the  Panel.  Name. 

A  Juror  appeared,  and  faid  he  had  no  Free-  ^0  Yn^holL 
hold,  and  prayed  that  he  might  not  ferve,  yet 
the  Judge  would  not  fpare  him,  for  he  may  have 
an  Action  againft  the  Sheriff  for  returning  him. 
Roll.  2  Parr,  Reporls  483. 

The  Challenge  pro  defetlu  Hundred,  muft  be 
written  in  Parchment,  and  the  Counfel  muft  ar- 
raign it  in  French,  upon  which  the  Defendant 
may  take  Ifiue  or  Demur.  The  Clerk  or  Af- 
fociate  in  Court  muft  call  the  Jury  over,  and 
afk  if  they  have  any  Lands  within  the  Hundred, 
or  had  at  the  Time  of  the  Array  of  the  Panel, 
and  whether  they  dwell,  or  did  dwell  in  the 
fame.  And  upon  Examination,  if '  it  appear 
clearly,  that  they  have  no  Lands  or  Tenements, 
nor  dwell  in  the  Hundred;  then  the  Clerk  is  to 
mark  them  by  the  Side  of  every  of  their  Names 
thus,  [pr<eler  Hundred.]  but  if  he  find  there  be 
400  few  Hundredors,  he  is  to  refort  back  to  the 
prater  Hundred,  and  fwear  them  in  order.  So 
that  you  fee  the  Trial  whether  Hundredors  or 
/ior,  is  determined  bv  the  Court's  Examination 

'by 
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In  Cities,  Cor- 
porations, Bo- 
roughs and 
Towns,  and 
Counties,  this 
Challenge 
Cannot  be. 


Hundredors. 
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by  the  Poll  feverally.  But  if  the  Counfel  demur, 
and  the  other  Side  join  in  Demurrer,  the  Judge 
of  Affizes  may  affirm  the  Challenge,  and  over- 
rule  the  Demurrer,  or  allow  the  Demurrer  good, 
and  proceed  to  the  Trial  of  the  Caufe ;  or  if  the 
Judge  doubt,  it  may  be  determined  in  Bank; 
but  this  is  great  Delay.  If  the  Challenge  be 
adjudged  Good,  the  Court  awards,  'Que  le  panel 
ilfoit  caffe^  i.  e.  that  the  Panel  be  quafhed. 

At  Common  Law  there  ought  to  have  been  1 
four  Hundredors  returned  and  appear  in  all  Ac- 
tions, pro  meliori  notitia  caufe  in  controverfia,  for 
vicini  vicinorum  facia  melius  fcireprafumuntur.  But 
by  the  Statute  35  //.  8.  cap.  6.  fix  are  to  be  re- 
turned and  appear.  But  fince,  by  the  Statute  27 
Eliz.  cap.  6.  if  two  Hundredors  be  returned  and 
appear,  it  is  fufficient  in  all  perfonal  Actions: 
But  in  real  Actions  there  muft  be  fix,  or  elfe 
Remanet  pro  defeclu  Jur\ 

Note  \  In  an  Information  of  Forgery  to  be 
tried  at  Bar,  upon  the  Attorney  General's  Mo- 
tion, that  the  Defandant  might  not  challenge 
for  want  of  Hundredors ;  {a)  it  was  denied  him. 
Keb.  3  Part  740. 

The  Court  (hall  appoint  two  Triors  in  a 
Challenge  to  the  Poll,  and  if  they  find  two  in- 
different, the  firft  Triors  (hall  be  difcharged  ; 
and  the  two  that  are  found  indifferent,  being 
fworn  to  try  the  Iffue,  (hall  alfo  be  fworn  to  try 
the  reft  of  their  Fellows.     1  Inft.  158. 

At  Common  Law  there  ufed  to  be  returned 
twenty-four  upon  the  Venire^  and  afterwards  a 
Habeas  Corpora  with  a  Decern  Tales ;  and  if  a 
full  Jury  did  not  appear  or  were  challenged,  then 


(a)  Challenging  for  want  of  Hundredors,  or  contrary 
to  the  Special  Jury  Rule,  a  Contempt.    Str.  593. 

a  £>/'- 
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a  Diftringas  wiih  an  Oclo  Tales,  and  fo  to  the 

Duo  Tales,  if  there  were  not  a  full  Jury.     And  Tales  de  Gr- 

this  was  the  Courfe  until  the  Statute  %$  H.  ^^umfiantibus 

which  gives  the  Tales  de  CircumSiantibus  at  the  ^^j?-tke 

Aflizes,  &c.  and  by  the  Statute  5  Phil.  &  Mar. 

cap,  7.  where  the  King,  Queen  or  Informer,  &Y. 

are  Parties. 

A  Challenge  may  be  taken  to  thofe  of  the 
Tales  de  Circumftantibus. 

The  King,  or  any  one  authorized  for  him, 
may  releafe  his  Challenge.  Where  the  Party 
may  challenge,  the  King  may  challenge. 

'Tis  no  Challenge  to  fay,  the  Juror  is  the 
King's  Tenant,  or  that  he  is  favourable  to  the 
King;  but  it  is  good  to  fay,  the  Sheriff  or  Ju- 
ror bears  Grudge  or  Malice  to  the  Defendant 
where  the  King  is  Party.  If  the  Juror  hath 
any  Freehold  *cis  fufficienr,  although  not  to  401.  ' 
a  Year :  For  the  Statute  which  injoins  thar, 
fpeaks  only  betwixt  Party  and  Party. 

The  firft  who  challenges,  be  he  Plaintiff  or 
Defendant,  (hall  have  the  Preference  and  Ad- 
vantage of  his  Challenge.  If  a  Juror  be  once 
challenged  and  withdrawn  upon  the  Principal, 
he  cannot  ferve  upon  the  Tales  \  if  he  doth,  'tis 
Etror,  and  Judgment  may  be  flayed ;  and  fo  if 
he  be  challenged,  and  a  Jury  remain^  defecltt 
Juratoram,  it  he  be  fworn  upon  a  new  Diftrin- 
gas, 'tis  Error,  not  helped  by  any  Statute  of 
Jeofails,  and  a  Mif-trial,  and  a  Venire  facias  de 
novo  may  be  awarded.  Cro.  Eliz.  f.  429.  Whit- 
hy's  Cafe. 

Eflifors  may  be  fworrf  in  fome  Cafes  to  return 
and  impanel  all  Juries,  as  fhould  upon  any  Ve- 
nire facia:,  Habeas  Corpora,  or  Diftringas  Jur. 
come  co  their  Hands,  impartially,  indifferently, 

and 
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and  without  Favour  or  Affection,  nor  ac  the 
Denomination  of  any  Perfon. 

In  High  Treafon  the  Prifoner  may  peremp- 
torily challenge  to  the  Number  of  chirty-five, 
which  is  under  the  Number  of  three  juries ;  but 
in  Petit  Treafon,  Murder  or  Felony,  the  Num- 
ber is  reduced  to  twenty.  The  Prifoner  may 
challenge  any  that  are  Witneflfes  againft  him. 

Where  the  King  is  Party,  the  Defendant  muffi 
fiiew  the  Caufe  of  his  Challenge  inftamly. 

After  a  Challenge   for  Caufe,  the    Prifoner 

may  challenge  the  fame  Perfon  peremptorily. 

Grand  Jury.        One  of  the  Petty  Jury  was  challenged,  be- 

caufe  he  had  been  of  the  Grand  Jury,  and  found 

the  Bill.     Siderfin  244.    'Tis  a  good  Challenge. 

Profccutor  en-      In  an  Information  of  Forgery,  the  Defendant 

tertained  by  a  challenged  one  of  the  Jury,  for  that  the  Profe- 

Jj?r°r*^aure   cutor  had  been  lately  entertained  athisHoufe; 

o       a    ng  .  ,pkjs  was  admitted  to  the  Favour,  though  againft 

Challenge  by  the  King.     And  then  the  Counfel  for  the  King 

the  King        challenged  another,  and  were  prelTed  to  alledge 

inithCaule.eW"  the  Caufe,  for  33  Ed.  1.  takes  away  the  gene- 

,DS  ral  Challenge ;  but  the  Court  (fave  PVylde,  whp 

feemed  to  be  of  another  Opinion)  ordered  the 

Panel  to  be  firft  gone  through,  and  if  there  were 

enough,  the  King  is  not  to  (hew  any  Caufe.  1 

Vent.  309.     T.  Raym.  473, 4. 

Jurors  found        The  Jurors  were  challenged  by  the  Prifoners, 

others  guilty    becaufe  they  had  already  given  a  Verdict,  and 

in  the  fame     founc|  others  guilty,  who  were  indicted  in  the 

Indiament:    f        Indiament .  But  held  t0  be  no  Caufe  of 

No  Caufe  ot 

Challenge.       Chellenge.     Kelynge  9. 

One  challen-  One  was  arraigned  of  Felony,  who  challeng- 
ged  thirty  fix,  ed  thirty-fix  peremptorily  •,  and  adjudged  to 
and  adjudged  De  hanged,  and  not  preffed  to  Death.  Kelynge 
to  be  hanged.  36. 


Upon 
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Upon  a  Trial  at  Bar,  Trin.  iW.(£M.  the  Triors  of  a 
Queftion  was,  Whether  the  Fair  called  Waybill™****  t0 
Fair,  mould  be  kepc  at  Waybill,  or  at  Anderry  ?  ^  Oath!"* 
And  one  of  the  Jury  was  challenged,  becaufe 
he  lived  at  Waybill:  This  being  a  Challenge  to 
the  Favour,  two  of  the  Jurors  were  fworn  to 
be  .Triors,  and   their  Oa*h  was,  You  Jhall  well 
and  truly  try  whether  A.  (the  Juryman  challenged) 
Jlattd  indifferent  between  the  Parties  to  this  Iffue. 

j  Salkeld  144. 

Cook  being  indicted  for  High  Treafon,  and  How  a  Jury- 
the  Jury  called,  he  offered  to  ask  the  Jurors,  in  raan  ^all  be 

I  order  to  challenge  them,  if  they  had  not  faid  he  exf^me^on 

•1  ill  j  3     7-.  ^     *    a  Voire  dire. 

was  guikv,  or  would  be  hanged:  ht  per  Cur  \ 
this  is  a  good  Caufe  of  Challenge,  but  then  the 
Prifoner  muft  prove  it  by  Wi  merles,  and  not 
I  out  ot  tne  Mouth  of  the  Juryman:  A  Juryman 
may  ta  asked  upon  a  Voir  (a)  dire,  (b)  whe- 
ther he  hath  any  Intereft  in  the  Caufe,  or  whe- 
ther he  hath  a  Freehold,  &c.  For  thefe  do  not 
make  him  criminal  •,  but  you  (hall  not  afic  a 
Wkr.efs,  or  a  Juryman,  Whether  he  hath  been 
whipped  for  Larceny,  or  convict  of  Felony  ? 
Or  whether  he  was  ever  committed  to  Bride- 
well, &c.  becaufe  that  would  make  a  Man  dif- 
cover  that  of  himfelf  which  tends  to  make  him 

fa  J  Voire,  a  French  Word  fignifying  truly. 

(b)  Voire  dire,  (Fr.  Veritatcm  dicere)  is  when  it  is 
prayed  upon  a  Trial  at  Law,  that  a  Witnefs  may  be  fworn 
upon  a  Voire  dire-,  which  is,  that  he  (hall  on  his  Oath  fpeak 
the  Truth,  whether  he  mail  gain  or  lofe  by  the  Matter  in 
Controverfy  ;  and  if  it  appears  that  he  is  unconcerned,  bis 
Teftimony  is  allowed,  otherwife  not.  On  a  Voire  dire,  a 
Witnefs  may  be  examined  by  the  Court,  if  he  be  not  a 
Party  interefted  in  the  Caufe,  as  well  as  the  Perfon  for 
whom  he  is  Witnefs ;  and  this  has  been  often  done,  where 
a  bufy  Evidence,  not  otherwife  to  be  excepted  againit,  is 
fufpected  of  Partiality. 

infamous  > 
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infamous ;  and  in  this  Cafe  the  Anfwer  might 
charge  him  with  a  Mifdemeanor.  Et  per  Pozvel, 
Juftice:  In  a  Civil  Caufe,  you  may  perhaps  ask 
a  Man  if  he  has  not  given  his  Opinion  before- 
hand upon  the  Right  ?  For  he  might  have  done 
that  as  Arbitrator  between  the  Parties.  Sal-- 
hid  153. 

It  was  held,  that  a  Challenge  to  the  Array 
is  no  Part  of  the  Record,  and  ought  to  be  de- 
termined whether  good  or  bad  by  the  Judge 
who  (hould  have  tried  the  Caufe,  if  the  Chal- 
lenge had  not  been  taken  ♦,  and  has  been  fo  held 
in  B.  C.  It  was  alfo  faid,  That  if  a  Demurrer  , 
be  to  a  Challenge  at  the  Aflifes,  the  Judge  of. 
Affife  may  determine  it  there,  or  adjourn  it  to 
be  heard  another  Time.     Style  464. 


Precedents,  containing  the  Forms  of  Chal- 
lenges to  the  Array,  &c.  And  the 
Proceedings  thereupon.  Pleas  Puis  le 
Darrein  Continuance  -,  Bills  of  Excep- 
tion, &c. 

A  Challenge   to   the   Array,    hecaufe   the 
Sljerijf  is  Coufm    to    one    of  the    De- 
fendants. ' 

AN  D  now  here  at  this  Day  came,  as  well 
the  faid  Henry  Vernon,  the  now  Deman- 
dant, as  the  faid  John  Manners,  $3c  by  their 
Attornies  aforcfaid ;  and  the  Jury  thereupon 
impanelled  being  called  likewife  came:  And 
thereupon  the  faid  Henry  Vernon  challenges  the 

Arrav 
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Array  of  the  Panel  aforefaid ;  becaufe  he  faith, 
that  that  Panel  was  arrayed  by  one  Sir  John 
Zouch,  Knight,  now,  and  at  the  Time  of  ma- 
king the  faid  Array,  Sheriff  of  the  faid  County 
of  Derby,  which  faid  Sheriff  is  the  Coufin  of  the 
faid  John  Manners;  to  wit,  the  Son  of  George 
Zouch,  Efq;  the  Son  of  Sir  John  Zouch,  Knighr, 
the  Son  of  John  Zouch,  Efq;  the  Son  of  John 
Zouch,  Efq;  the  Son  of  William  Lord  Zouch y 
the  Son  of  Allen  Lord  Zouch,  the  Son  of  Wil- 
liam Lord  Zouch,  the  Son  of  Elizabeth  the 
Daughter  of  William  Lord  Roos9  the  Father  of 
Thomas  Lord  Roos9  the  Father  of  Thomas  Lord 
Roos,  the  Father  of  Eleanor  the  Mother  of  Sir 
George  Manners,  Knight,  the  Father  of  Thomas 
Earl  of  Rutland,  the  Father  of  the  faid  John 
Manners.  And  this  the  faid  Henry  is  ready  to 
Verify.  Wherefore  he  prays  Judgment,  and 
that  the  faid  Panel  may  be  quafhed.  Coke's  En- 
tries 340.  c. 


A  Suggeftion  on  the  Roll  by  the  Plaintiff,  that  the 
Sheriff  is  Tenant  to  the  Plaintiff 


And  thereupon  the  faid  John  Lord  St.  John 
fays,  That  John  Dyve,  Efq;  is  now  Sheriff  of 
the  faid  County;  and  that  the  faid  John  Dyve 
holds  twelve  Acres  of  Meadow,  with  the  Ap- 
purtenances in  Budenham  in  the  County  afore- 
faid, of  the  faid  John  Lord  St.  John,  at  will, 
by  the  Rent  of  forty  Shillings,  to  be  paid  to 
the  faid  John  Lord  St.  John  yearly ;  and  for 
that  Caufe,  he  prays  a  Writ  of  our  Sovereign 
Lord  the  King,  to  caufe  to  come  twelve,  &cm 
to  try  the  faid  Iffue  above  joined,  to  be  directed 
to  the  Coroners  of  our  faid  Lord  the  King,  of 

the 
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the  faid  County.  Whereupon  the  faid  Thomas 
(the  Defendant)  fays,  That  the  faid  John  Dyve 
doth  not  hold  the  faid  twelve  Acres  of  Meadow, 
with  the  Appurtenances,  or  any  Part  thereof, 
of  the  faid  John  Lord  St.  John,  at  will,  as  the 
faid  John  Lord  St.  John  hath  above  alledged. 
Therefore,  notwithstanding  the  aforefaid  Chal- 
lenge of  the  faid  John  Lord  St.  John  to  the  faid 
Sheriff,  it  is  commanded  the  faid  Sheriff,  thati 
J&c.     Coke's  Entries  397.  a. 


A  Precedent  of  a  Challenge  for  Default  of  Hun- 
dredors. 

And  thereupon  the  faid  A.  B.  by  C.  D.  his 
Attorney,  comes  and  challenges  the  Array  of 
the  Panel  aforefaid  ->  becaufe  he  faith,  That  the 
Vill  of  Dale  in  the  County  aforefaid,  in  which  I 
the  laid  Caufe  of  Action  arifes,  and  is  laid  irv 
the  faid  Declaration  to  arife,  at  the  Time  of 
making  the  faid  Array,  was,  and  now  is  within 
the  Hundred  of  Downs,  in  the  County  aforefaid  \  I 
and  that  the  prefent  Sheriff  of  the  County  afore-  I 
faid,  hath  not  returned  or  impanelled  any  Hun- 
dredors  of  the  Hundred  of  Downs  aforefaid,  to 
try  the  I  flue  now  joined  between  the  faid  Par-  * 
ties;  neither  have  the  Jury  now  impanelled  and 
returned,  or  any  of  them,  nor  had  they,  or  any 
of  them  at  the  Time  of  making  the  faid  Array, 
or  at  any  Time  fince,  any  Lands  or  Tenements 
within  the  faid  Hundred  of  Downs ;  neither  do 
the  faid  Jury,  or  any  of  them  now,  nor  did  they, 
or  any  of  them  at  the  Time  of  making  the  faid  I 
Array,  dwell  or  inhabit  within  the  faid  Hun- 
dred,    And  this  the  faid  A.  B.  is  ready  to  ve- 
rify. 
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rify.     Wherefore  he  prays  Judgment,  and  that 
the  faid  Panel  may  be  quafrVd. 

This  muft  be  under  Council's  Hand,  and  the 
Proceedings  herein  you  may  read  before  5  if  they 
demur,  thus, 

Moratur  in  Lege 

w.r. 

Joinder  in  Demurrer 
G.D. 


A  Challenge  by  the  Defendant,  becaufe  the  Sheriff 
is  Coufin  to  the  Leffor  of  the  Plaintiff. 

And  thereupon  the  faid  Defendant,  by  A.  B. 
his  Attorney,  comes  and  challenges  the  Array 
of  the  Panel  aforefaid ;  becaufe  he  faith,  Thac 
that  Panel  was  made  and  arrayed  by  C.  D.  Efq; 
now,  and  at  the  Time  of  making  the  Array 
of  the  faid  Panel,  Sheriff  of  the  County  afore- 
faid ;  which  faid  Sheriff  is  the  Coufin  of  E,  F. 
Gentleman,  the  Leffor  of  the  Plamliff  named  in 
the  faid  Declaration,  To  wir,  The  Son  of  G.  H. 
the  Son  of  K.  L.  the  Daughter  of  M.  N.  the  Son 
of  0.  P.  the  Father  of  <£.  R-  the  Mother  of  the 
faid  E.  F.  the  Leffor  of  the  faid  Plaintiff  named 
in  the  faid  Declaration.  And  this  the  faid  De- 
fendant is  ready  to  verify.  Wherefore  he  prays 
Judgment,  and  that  the  faid  Panel  may  be 
quafhed,  fcfc. 

If  the  Plaintiff  deny  the  Kindred  and  Affinity, 
then  thus, 

Nient  Coufin  par  le  manner 

m<r. 

eft  Coufin 
G.D. 
Vol.  I.  P 
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Then  are  two  or  more  Triors  fworn,  hut  feldom 
more  than  two,  and  {after  they  have  heard  the 
Proofs  and  Evidence  given  to  make  good  the  Defen- 
dant's Plea)  they  give  their  Verdicl  accordingly. 

Note-,  The  Plaintiff 'may \  //  he  pleafe,  demur 
upon  the  Challenge. 


A  Challenge  to  the  Array  by  a  Peer,  becaufe  no 
Knight  was  returned  upon  the  Jury,   and  as 
Demurrer  to  the  fame,  and  Joinder  in  De- 
murrer. 

And  thereupon  the  faid  Earl  challenges  the 
Array  of  the  Panel  of  the  faid  Affize-,  becaufe 
he  faith,  That  he  now  is,  and  at  the  Time  of 
fuing  out  the  faid  Writ  of  Afllfe,  and  long  be- 
fore, was  one  of  the  Nobles  and  Peers  of  this 
Realm*  having  a  Seat  and  a  Vote  in  every  Par- 
liament of  the  faid  Realm  •,  and  that  the  Array 
of  the  Panel  of  the  faid  Afiife  was  a-rrayed  by  T.  O. 
and  W.  H.  late  Sheriff  of  the  faid  County  of 
Middlefex,  no  Knight  being  named  or  returned 
in  the  faid  Panel  of  that  Array,  as  there  ought 
to  have  been  according  to  the  Law  of  this  Realm. 
And  this  he  is  ready  to  verify.  Wherefore  he 
prays  Judgment,  and  that  the  Panel  may  be 
quafhed. 

And  the  faid  J.  N.  fays,  That  the  faid  Chal- 
lenge of  the  faid  Earl  above  made  by  the  faid 
Karl  to  the  Array  of  the  Panel  of  the  faid  Affife, 
is  not  fufficient  in  Law  to  quafh  the  Array  of  the 
faid  Panel  -,  and  that  by  the  Law  of  the  Land 
he  is  not  bound  to  anfwer  to  the  faid  Challenge 
in  Manner  and  Form  aforefaid  alledged.  And 
this  he  is  ready  to  verify.     Wherefore  he  prays 

Judgment, 
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Judgment,  and  that  the  Array  of  that  Panel 
may  be  affirmed. 

And  the  faid  Earl,  for  as  much  as  he  hath 
alledged  a  fufficient  Challenge  to  quafh  the  Ar- 
ray of  the  faid  Panel,  which  he  is  ready  to  ve- 
rify ;  which  faid  Challenge  the  faid  J.  Ar.  hath 
not  denied,  neither  doth  he  any  ways  anfwer 
thereto,  prays  Judgment,  and  that  the  Array 
of  the  Panel  of  that  Affife  may  be  quafhed. 
Plowd.  117.  and  Judgment  was  given  to  qualh 
the  Panel. 


A  Challenge  to  the  Array ,  becaufe  returned  at  the 
Denomination  of  the  Plaintiff. 

And  thereupon  the  faid  A.  B.  by  C.  D.  his 
Attorney,  comes  and  challenges  the  Array  of 
the  faid  Pand  ;  becaufe  he  faich,  Than  that  Pa- 
nel was  made  and  arrayed  by  E.  F.  the  prefent 
Sheriff  of  the  (aid  County  and  his  Officers,  at 
the  Denomination  and  Inftance  of  the  faid  Plain- 
tiff", in  Favour  of  the  faid  Plaintiff.  And  this 
he  is  ready  to  verify.  Wherefore  he  prays 
Judgment,  and  that  that  Panel  may  be  quafh- 
ed, &c. 

To  which  the  Plaintiff  may  plead,  that  the  Ar- 
ray  of  the  Panel  was  well  and  equally  made  and 
arrayed  by  the  faid  Sheriff  and  bis  Officer s+  ac- 
cording to  the  Duty  of  bis  Office. 

Or  the  Plaintiff,  if  he  will,  may  confefs  it ; 

but  if  he  -plead,  thai  /be  Judges  immediately  af- 

fign  Triors  to  try  the  Array,  which  feldom  exceed 

two,  who  being  chofe  and  fworn,  the  Affociate  or 

c  in  Court  doth  declare  and  rehear fe  unto  them 

P  2  the 
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the  Matter  and  Caufe  of  the  Challenge,  and  after 
he  hath  fo  done,  concludes  to  them  thus.  And  fo 
your  Charge  is  to  inquire  whether  it  be  an  even 
and  impartial  Array,  or  a  favourable  one:  And 
if  they  affirm  it,  then  the  Clerk  enters  underneath 
the  Challenge, 

Affirmatur. 

Put  if  the  Triors  find  it  favourable,  then  thus  j 

Calumpnia  vera. 


A  Challenge  becaufe  the  Caufe  of  Attion  arofe 
within  an  Hundred,  of  which  the  Plaintiff  is 
Lord,  and  praying  a  Writ  to  the  next  Hun- 
dred. 

And  thereupon  the  faid  A.  faith,  That  the  faid 
Vill  of  Dale,  in  which  the  faid  Trefpafs  was 
done,  is  within  the  Hundred  of  B.  and  that  he 
is  Lord  of  the  faid  Hundred  *,  and  that  all  the 
Freeholders  within  the  faid  Hundred  are  within 
the  Diflrefs  of  the  faid  A.  and  for  that  Reafon 
he  prays  a  Writ  of  our  faid  Lord  the  King  to 
caufe  to  come,  $3c.  to  try  the  faid  Iffue  from 
the  next  Neighbourhood  in  the  faid  County,  out 
of  the  Hundred  next  adjoining  to  the  faid  Vill 
of  Dale,  to  be  directed  to  the  Sheriff  of  the  faid 
County ;  and  becaufe  the  Defendant  doth  not 
deny  this,  ic  is  granted  to  him ;  therefore  ic  is 
Commanded,  &c. 


ACbaU 
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A  Challenge  becaufe  the  Sheriff  and  two  of  the  Co- 
roners are  Tenants  of  the  Plaintiffs  and  a  Ve- 
nire-prayed  to  the  other  Coroners. 

And  thereupon  the  faid  A.  B.  faith,  That  as 
well  C.  D.  Knighr,  Sheriff  of  the  faid  County, 
as  E.  F.  and  G.  H.  two  of  the  Coroners  of  the 
faid  County,  are  Tenants  of  the  faid  Plaintiff, 
and  within  his  Diftrefs ;  and  for  that  Reafon 
he  prays  a  Writ  of  our  faid  Lord  the  King  to 
caufe  to  come,  tec.  to  be  directed  to  E.  A. 
and  R.  P.  the  reft  of  the  Coroners  of  our  faid 
Lord  the  King  in  the  faid  County  ;  and  becaufe 
the  faid  Defendant  doth  not  deny  the  fame,  it  is 
granted  to  him,  tec. 


A  Challenge ,  becaufe  after  the  loft  Continuance  the 
Coufm  of  the  Plaintiff  is  made  Sheriff. 

At  which  Day  here  came  the  faid  Parties,  tec. 
the  Sheriff  did  not  return  the  Writ.  And  there* 
upon  the  faid  Plaintiff  faith,  that  after  the  laft 
Continuance  of  the  faid  Plea,  to  wit,  after  the 
Oclaves  of  St.  Martin  laft  paft,  from  which 
Day  the  faid  Plaint  was  continued  here  until  this 
Day,  to  wit,  fuch  a  Day  laft  paft,  the  prefenc 
King  by  his  Letters  Patent  did  grant  the  Cu- 
ftody  of  the  faid  County  to  Sir  A.  B.  Knight ;  by 
Virtue  of  which  Letters  Patent  the  faid  A.  B. 
is  now  Sheriff  or  the  faid  County  •,  which  faid 
A.  B.  is  the  Coufin  of  the  faid  Plaintiff,  to  wir, 
the  Son,  tec.  .  And  for  that  Reafon  he  prays  a 
Writ,  tec.  to  be  directed  to  the  Coroners  of 
our  faid  Lord  the  King,  of  the  faid  County, 
tec. 

P  3  A  CbaU 
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A  Challenge  becaufe  the  Sheriff  is  of  Council  with 
the  Plaintiff,  and  hath  a  Salary. 

And  thereupon  the  faid  Plaintiff  faith,  That 
A.  B.  is  now  Sheriffof  the  faid  County  ;  which 
faid  A.  B.  is  one  of  the  Council  of  the  faid  Plain- 
tiff, and  hath  of  him  the  yearly  Rent  or  Fee  of 
20/.  and  for  that  Caufe  he  prays  a  Writ,  &c. 
to  be  directed  to  the  Coroners,  &c.  '  And  be- 
caufe the  faid  Defendant  denies  this,  therefore, 
notwithstanding  the  faid  Allegation  of  the  faid 
plaintiff,  the  Sheriff  is  commanded,  ifc. 


A  Challenge  1  where  the  Plaintiff  is  Sheriff ,  and 
one  of  the  Coroners  his  Tenant. 

And  thereupon  the  faid  PlaintiffTaith,  That 
he  is  now  Sheriffof  the  faid  County  •,  and  that 
there  are  in  the  faid  County  two  Coroners,  to 
wit,  R.  H.  and  R.  D.  and  that  R.  H.  one  of  the 
faid  Coroners,  holds  of  him  one  Meffuage,  &V. 
at  the  yearly  Rent  of,  &c.  And  for  iheie  Rea- 
fons  he  prays  a  Writ,  &c,  to  be  directed  to  the 
faid  R.  D.  the  other  Coroner  of  the  faid  Coun- 
ty, &c. 

A  Challenge,  becaufe  the  Plaintiff  is  one  of  the  She- 
riffs of  London,  and  a  Yen.  fac.  awarded 
to  the  other  Sheriff  alone. 

And  thereupon  the  faid  Plaintiff  faith,  That 
he  and  one  Sir  John  Blunt,  Knight,  are  Sheriffs 
of  London  •,  and  becaufe  he  is  one  of  the  She- 
riffs of  London,  he  prays  that  a  Writ,  &V.  may 
be  directed  to  ihe  faid  Sir  John  Blunt,  the  other 

Sheriff* 
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Sheriff,  only,  &V.  And  the  faid  Defendant 
was  asked  if  he  could  fay  any  Thing  why  the 
faid  Procefs  mould  not  be  directed  to  the  faid 
Sir  J.  B.  the  other  Sheriff  alone  ;  who  faid  that 
he  could  not.  Therefore  it  was,  commanded 
the  faid  Sir  J.  B.  that  he  mould  caufe  to  come, 
&c.  fo  that  the  faid  Plaintiff  (hould  in  no  wife 
intermeddle  therewith. 


A  Challenge  becaufe  the  Panel  was  made  by  the 
Under- Sheriff,  at  the  Denomination  of  th$ 
Plaintiff. 

And  thereupon  the  faid  Defendant  challenges 
the  Array  of  the  Panel  of  the  faid  Jury,  becaufe 
he  faith,  That  that  Panel  was  made  and  arrayed 
by  T.  W.  Under-Sheriff  of  the  faid  County,  at 
the  Denomination  of  the  faid  Plaintiff,  in  Fa- 
vour of  the  faid  Plaintiff.  And  this  he  is  ready 
to  verify,  fciV. 

Mich.  23  &?  24  Eliz.  Rot.  109.     Therefore  Entry  of  $ 
came  thereupon  the  Jury  before  our  Lady  the  Challenge  af- 
Queen  at  Wefiminfler,  the  Day,  &c.  who  nei-  ^r  l^J°^ 
ther,  &c.  to  recognize,  &c,  becaufe  as  well,  sheriff  is  a- 
&V.     The  fame  Day  is  given  to  the  faid  Par-  moved,  &c 
ties  there,  &c.     At  which  Day,  before  the  faid 
Queen  at  Weftminfter^  came  the  faid  Parties  by 
their  faid  Attornies,  and  the  Sheriff  fent  not  the 
Writ;  and  upon  this,  the  fame  Plaintiff  faith,  Between 
That  after  the  loft  Continuance  of  the  faid  Plea,  Berkley  $n4 
that  is  to  fay,  after  the  Saturday  next  after,  &V.  7efer/onf 
now  laft  paft ;  from  which  Day  the  faid  Plain- 
tiff was  continued  here  until  this  Day,  that  is 
to  fay,  the   Day,  &V.  R.  P.  Efq;  fare  Sheriff 
of  the  faid  County  of  E.  from  the  fame  Office 
P4  °f 
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of  Sheriff  of  that  County  was  duly  amoved ;  and 
the  faid  Queen  now  by  her  Letters  Patent,  hath 
committed  unto  one  T.  P.  Knight,  the  Cuftody 
of  the  faid  County  of  E.  by  Pretence  of  which 
faid  Letters  Patent  the  faid  T.  P.  nowremaineth 
Sheriff  of  that  County,  which  faid  ¥.  P.  of  A. 
at  A.  aforefaid  took  his  Wife  Anne,  of  the  Blood 
of  M.  now  the  Wife  of  him  the  Plaintiff;  that 
is  to  fay,  the  Daughter  of  R.  D.  the  Son  of  W. 
D.  Knighr,  Father  of  Anne,  Mether  of  the  faid 
M.  now  Wife  of  him  the  Plaintiff;  which  faid 
T.  P.  Knight,  and  A.  had  Iffue  between  them 
A.  P.  yet  alive,  and  in  full  Life  remaining,  at 
A.  aforefaid  ;  and  this  he  is  ready  to  prove,  &V. 
And  for  that  Caufe  he  prayeth  a  Writ  of  our 
Lady  the  now  Queen,  of  Venire  facias,  to  try 
the  faid  Iffue  in  Form  aforefaid  joined,  to  be 
directed  to  the  Coroners  of  the  faid  County  ;  and 
Challenge  becaufc  the  faid  Defendant  doth  gainfay-,  and 
gainfaid.  doth  not  grant  that  to  be  true ;  therefore,  not- 
withstanding the  fame  Challenge,  a  Command 
is  .to  the  Sheriff,  that  he  make  to  come  twelve, 
&c.  of  the  Vifne  of  B.  by  whom,  &c. 
Challenge  to  Eafter  Term  38  //.  8.  Rot.  558.  And  here- 
the  Array,  be-  Up0n  the  Defendant  doth  challenge  the  Array  of 

ronersmtde0'  tllC  Pand  °f  the  faid  ^'  ^^  he  faith'ThaC 

the  Panel  at     tnat  Panel  was  made  and  arrayed  by  A.  and  C. 
the  Denomi-    Coroners  of  the  faid  County,  at  the  Denomina- 
nationof the   tion,  and  in   Favour  of  the  faid  Plaintiff;  and 
Plamuft.         thjs  ne  js  reacjy  t0  verify,  and  requefteth  that 
the  fame  Panel  may  be  quafhed.     And  the  faid 
Plaintiff  faith,  That  the  faid  Panel  by  the  faid 
Coroners  was   well  and  equally  made ;  and  not 
at  the  Denomination,  or  in  Favour,  nor  in  Pro- 
motion of  the  faid  Plaintiff;  whereupon  the  faid 
Juftices,  by  the  Confent  of  the  faid  Parties,  did 
chufe  and  allign  ZX  and  E.  two  of  the  faid  Jury 

now 


Ch.  9.     Challenges  to  the  Array,  &c.  217 

now  appearing,  to  try  the  faid  Challenge ;  which 
faid  Triors  being  elected  and  tried,  fay  upon 
their  Oaths,  that  the  faid  Panel  was  well  and 
faithfully  made  and  arrayed  by  the  faid  Coro- 
ners, and  not  at  the  Denomination,  neither  in 
Favour,  nor  in  Promotion  of  the  faid  Plaintiff; 
whereupon  the  Jurors  of  the  faid  Jury  being  cal- 
led, tried  and  fworn,  fay,  csV. 


A  Precedent  of  a  Plea  after  the  laft  Continuance. 

And  now  at  this  Day,  &c.  comes  fuch  a  one  Of  a  Releafe. 
Defendant,  by  J.  C.  his  Counfel,  and  faith, 
This  Action  the  Plaintiff  againft  the  Defendant 
ought  not  to  maintain  •,  for  that  after  the  Quin- 
den9  of  the  Holy  Trinity  laft  paft,  from  which 
Day,  until  fuch  a  Day  in  Michaelmas  Term  next, 
unlefs  the  Juftices  of  Aflizes  come  before  fuch  a 
Day,  &c.  the  Action  aforefaid  is  continued,  &c. 
the  Plaintiff  by  his  Deed  dated,  &c.  did  releafe, 
&c.  and  (hew,  &c.  the  Matter  what  it  is,  whe- 
ther in  Abatement,  in  Bar  dilatory,  or  peremp- 
tory, as  the  Cafe  is,  &c.  and  this  he  is  ready. 
to  aver.  To  this  Plea  muft  be  annexed  an  Af- 
fidavit of  the  due  Execution  of  the  Deed,  Re- 
leafe, &c. 

Note  1  Brook  in  his  Abridgment,  Tit.  Continu- 
ance, 61  and  83,  fays,  That  after  the  Inqueft  is 
awarded  to  inquire  of  Damages,  the  Defendant 
cannot  plead  a  Plea  Puis  le  darrein  Continuance, 
becaufe  he  hath  no  Day  in  Court  to  plead. 

The  Day  of  Nifi  prius  and  Day  in  Bank  are 
all  one  j  fo  that  a  Releafe  made  betwixt  thefe 
Days  cannot  be  pleaded  in  Bank ;  but  it  feems 
chat  a  Releafe  made  between  the  Day  of  the  Ve- 
nire facias  returned,  and  the  Writ  of  Nifi prius 

av/arded, 
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awarded,  and  the  Day  of  the  Nifi  prius,  may 
be  pleaded  at  the  Day  of  the  Nifiprius,  but  not 
after  the  Verdtd.  21  H.  6.  f.  10.  Bro.  Tit. 
Juror^  &c.  31.  Tit.  Continuance^  j69  42,  27, 13, 

A  Man  (hall  have  but  one  Plea  after  the  lad 
Continuance  •,  for  the  Plaintiff  fhall  not  be  de- 
layed ad  infinitum.  16  H.  7.  11.  Bro.  Tit.  Con-* 
tinuance^  59,  41,  45,  46,  5,  21. 

After  the  Inqueft  taken  by  Default,  and  be- 
fore Judgment,  the  Defendant  came  and  plead- 
ed an  Arbitrament  made  after  the  laft  Continu- 
ance ;  and  by  the  Opinion  of  the  Court,  he  had 
no  Day  in  Court  to  plead  this  Plea;  and  it  was 
faid,  that  he  could  plead  no  Plea  in  fuch  Cafe,: 
but  as  Amicus  Curi*^  and  of  Matter  apparent, 
he  fhall  be  received  ;  otherwife  he  muft  rcfort 
to  his  Audita  Querela,  zx  H.  7.  33,  Brooky 
ibid.%%. 

But  if  the  Jury  remain  for  Default  of  Jurors, 
the  Defendant  may  plead  a  Releafc,  &c.  at  the 
Day  in  Bank  Puis  le  darrein  Continuance \  although 
he  did  not  offer  it  at  the  Nifi  prius-,  otherwife 
if  the  Jury  had  been  taken  at  the  Nifi  prius.  22 
H.  6.  1.  Brook ,  ibid.  30. 

If  it  be  pleaded  at  the  Nifi  prim ',  the  Court 
may  record  the  Plea,  and  difcharge  the  Inqueft, 
and  give  Day  to  the  Parties  in  Bank.  Ibid. 
34.  8. 

In  Debt  after  Iffue  joined,  the  Defendant  at 
the  Nifi  prius  pleaded  Payment  of  Part  after 
the  latter  Continuance  in  Abatement.  And  the 
Jury  being  difcharged,  and  the  Plea  adjourned 
in  Bank,  for  that  no  Place  of  Payment  was 
pleaded,  the  Plaintiff  had  Judgment  to  recover 
his  Dcbr,  becaufe  after  Iffue  joined,  no  Refpon- 
dcas  oufter  can  be  awarded.  L.  5  E.  4.  139, 
Alntfs  Rep.  69.  in  the  Cafe  of  Beaton  and  For  eft. 

If 
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If  after  a  Plea  in  Bar  the  Defendant  pleads  a 
Plea  Puis  darrein  Continuance,  that  is  a  Waver 
of  his  Bar;  and  no  Advantage  mall  be  taken  of 
any  Thing  in  the  Bar.      1  Salk.  178. 

One  may  plead  Puis  darrein  Continuance,  that 

(  the  Plaintiff  brought  a  fecond  Action  for  the 

fame  Caufe,  and  recovered ;  though  he  might 

have  pleaded  the  former  in  Abatement  of  the 

fecond  Action.     Per  Holt  C.  J.  Comberb.  357. 

To  an  Action  brought  by  an  Adminiftrator 
de  bonis  non  cum  teftamento  annexo,  during  the 
I  Minority  of  R.  W.  it  is  a  good  Plea  for  the  De- 
fj  fendant,  Puis  darrein  Continuance,  that  R.  W. 
l!  puis  darrein  Continuance,  had  attained  the  Age 
I  of  twenty-one  Years;  for  by  that  the  Admini- 
I  ftrator's  Power  is  determined,  and  of  Confe- 
I  quence  the  Action  alfo.     1  Lutw.  342. 

A  [Releafe  pleaded  puis  darrein  Continuance 
\  muft  be  pleaded  in  Bar,  and  pray  Judgment  if 
the  Plaintiff  ought  further  to  have  or  maintain 
his  faid  Action  ;  being  this  is  a  Collateral  Mat- 
ter that  happened  fince  the  Action  was  brought-, 
and  thereby  the  Defendant  admits  that  the  Ac- 
tion was  well  brought  at  firft;  but  that  by  rea- 
fon  of  this  new  Matter  the  Plaintiff  ought  not 
to  proceed  any  farther.     2  Lutw.  1143. 

Now,  although,  when  Difficulty  arifes  in  the 
Evidence,  the  Matter  is  mod  commonly  (of  late) 
found  fpecially,  and  Demurrers  on  the  Evidence 
are  feldom  ufed;  yet  inafmuch  as  it  is  fometimes 
done,  and  that  our  Practifer  may  be  prepared 
with  an  Authentick  Precedent  for  that  Purpofe, 
J  (hall  tranicribe  one  out  of  Coke's  Entries,/. 
3  34..  viz. 

Afterwards,   at  the  Day  and  Place  within  Demurrer  on 
named,  before  Sir  James  Dyer,  Knighr,  Chief  ibe  Evidence. 

Juftice, 
2 
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Juft  ce,  csV.  and  AT.  B,  Juftices  of  our  faid  Lady 
the  Queen,  afiigned  accord  r'g  to  the  Form  of 
the  Statute,  &c.  to  hold  ihe  Aflizes  in  the 
County  of  Northampton,  13 c.  came,  as  well  the 
within  named  J.  A.  as  'he  within  written  H.  C. 
by  their  faid  Attornies.  And  the  Jurors  of  the 
Jury  within  mentioned  being  called  likewifc 
came;  who  were  elected,  tried  and  fworn  to 
ipeak  the  Truth  concerning  the  Premiffes. 
Whereupon  the  faid  H.  by  7-  B.  his  Council,, 
in  order  to  maintain  the  Iflue  within  joined,  gave 
in  Evidence  to  the  faid  Jury  before  the  faid 
Juftices,  That  {here  infert  the  Evidence  verba- 
tim.) And  fo  the  faid  H.  faith  that,  &c.  as  he 
hath  within  in  his  PJea  alledged :  Wherefore  he 
prays  Judgment ;  and  that  the  faid  Jurors  may 
give  their  Verdict  of  and  concerning  the  Mat- 
ters within  contained  for  the  faid  H. 

And  the  faid  J.  A.  by  C.  T.  his  Council  faith, 
That  the  Matter  aforefaid  by  the  faid  H.  above 
given  in  Evidence  to  the  faid  Jury,  is  not  fuf- 
ficient to  prove  the  IlTue  above  joined  on  the 
Part  of  the  faid  H.  And  that  he  to  the  faid 
Matter  fo  given  in  Evidence  in  the  Form  afore- 
faid, is  not  bound  by  the  Law  of  the  Land  to 
anfwer  :  And  this  he  is  ready  to  verify.  Where- 
fore for  want  of  fufficient  Matter  (hewn  to  the 
faid  Jury  in  that  Behalf,  the  faid  J.  A.  prays 
Judgment,  and  that  the  Jurors  aforefaid  may  be 
difchargea  from  giving  their  Verdict  on  the  faid 
Iflue,  and  that  his  Debt  within  mentioned,  to- 
gether with  his  Damages  by  reafon  of  the  de- 
taining that  Debt,  may  be  adjudged  to  him. 

And  the  faid  H.  fince  he  hath  above  given  ia 
Evidence  to  the  faid  Jury,  fufficient  Matter  in 
Law  to  maintain  the  IlTue  within  mentioned  on 

the 
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the  Part  of  the  faid  H.  which  he  is  ready  to  ve- 
rify, which  faid  Ma^er  the  faid  J.  hath  not  de- 
nied, nor  any  wife  anfwered  thereto,  prays  Judg- 
ment ;  and  that  the  faid  J.  A.  may  b<  b  trred 
from  having  his  faid  Action  againft  him,  and 
that  the  faid  Jurors  may  be  difcharged  from  gi- 
ving their  Verdict  upon  the  faid  Iffue:  And  at 
the  Day  in 'Bank  Judgment  was  given  for  the 
;  Plaintiff,  that  the  Evidence  was  fufficient. 


A  Precedent  of  a  Demurrer  upon  the  Evidence. 

And  now  at  this  Day  the  faid  Plaintiff  and 
Defendant  by  their  Attornies  did  appear,  and 
the  Jury  like  wife  did  appear  and  were  fworn, 
&c.  upon  which  Sir  T.  JV.  Serjeant  at  Law,  of 
Council  with  the  Plaintiff,  gave  in  Evidence  fo 
and  fo,  [here  repeat  it  truly]  and  did  require  the 
Jurors  to  find  for  the  Plaintiff;  upon  which  J. 
C.  of  Counfel  with  the  Defendant  faith,  That 
the  Evidence  and  Allegations  atorefaid  alledged, 
were  nor  fufficient  in  Law  to  maintain  the  Iffue 
j&ined  for  the  Plaintiff,  to  which  the  Defendant 
need  not,  nor  by  the  Laws  of  the  Land  is  not 
holden  to  give  any  Anfwer ;  wherefore,  for  De- 
fault of  fufficient  Evidence  in  this  Behalf,  the 
Defendant  demands  Judgment,  that  the  Jurors 
aforefaid  of  giving  their  Verdict  be  difcharged, 
&c.  and  that  the  Plaintiff  be  barred  from  ha- 
ving a  Verdict,  &V.     Then  the  Plaintiff  joins 
and  fays,  That  he  had  given  fufficient  Matter 
in  Evidence,  to  which  the  Defendant  harh  given 
no  Anfwer,  &c.  and  demands  Judgment,  and 
that  the  Jury  be  difcharged,  and  that  the  De- 
fendant be  convicted ;  then   the  Jury  may  give 
Damages,  if  Judgment  fhall  happen  to  be  for  Clayton's 
the  Plaintiff,  &V.  Rep.  154. 

A  Bill 
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A  Bill  of  Exception, 

» — -  To  wit.     Be  it  remembered,  That  the 
Day  of  in  the  Year  of  our  Lord 

before  T.  5.  and  W.  Juftices  of  our  faid 
Lord  the  King,  for  taking  Affizes  in  the  faid 
County  affigned,  in  a  Plea  of  Trefpafs  and  Ejec- 
ment,  which  J.  S.  in  the  Court  of  our  faid  Lord 
the  King  before  himfelf,  by  Bill,  doth  profecute 
againft  E.  B.  fuppofing  by  the  faid  Bill,  that  the 
aforefaid  T.  B.  &c.  [And  recite  the  Subftance  of 
the  Declaration,  or  what  it  is,  &c.  and  the  Iffue% 
and  then  what  the  Evidence  to  prove  the  'Defen- 
dant guilty  was,  which  here  was  a  Surrender  of  a 
Copyhold  out  of  Court,  &c]  and  that  he  de fired 
the  Jury  aforefaid  to  give  their  Verdict  for  the 
faid  T.  B.  of  and  upon  the  Premifles,  and  that  I 
he  likewife  defired  the  Judges  aforefaid,  thacj 
they  would  inform  the  Jury  aforefaid,  that  thej 
Surrender  aforefaid  out  of  Court  made,  was  goodjj 
and  effectual  in  Law  ;  and  the  aforefaid  Juftices 
the  aforefaid  Surrender  of  the  Land  aforefaid, 
with  the  Appurtenances,  made  out  of  Court  of 
the  Manor  aforefaid,  in  Form  aforefaid,  did  af-  I 
firm  to  the  faid  Jurors  was  not  good  in  Law,  j 
by  which  the  faid  Thomas,  for  that  the  afore- 
faid Matters  to  the  faid  Jurors  in  Evidence  fhew-  3 
ed,  do  not  appear,  &c.  did  requeft  of  the  faid  J 
Juftices,  according  to  the  Form  of  the  Statute 
in  fuch  Cafe  provided,  this  prefent  Bill,  which 
doth  contain   in  it  the  Matter  aforefaid,  above 
by  him  to  the  Jurors  aforefiid  fhewed ;  by  which 
the  faid  Juftices,  at  the  Requeft  of  him  the  faidt 
Thomas,  this  Bill  have  fealed  at  D,  aforefaid. 

Vide  a  Bill  of  Exceptions  in  the  King's  Bench, 
upon  a  Trial  at  the  Affizes  in  Sam.  Vernon's  Cafe, 

in 
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in  Brozvnlow's  Entries  Latine  Rediviv.  f  129. 
where  the  Declaration,  Plea,  and  Continuances 
are  fet  forth,  and  then  the  Exception.  A  very 
ufeful  Precedent. 


Hillary  "Term  in  the  33*/  and  34/^  Tear  of  the 
Reign  of  our  Lord  Charles  the  Second,  the  pre* 
fent  King  of  England,  &c. 

Kent,  to  wit,  Samuel  Vernon,  &c.  {here  recite 
all  the  Pleadings  and  Continuances  of  the  Record.'] 
Which  faid  leveral  Iflues  in  Manner  aforefaid 
refpe&ively  joined  between  the  faid  Parties,  af- 
terwards, to  wit,  at  the  Afllzes  held  at  theCa- 
ftle  of  Canterbury  in  the  County  aforefaid,  before 
W.  Montague,  Chief  Baron  of  the  Exchequer  of 
our  faid  Lord  the  King,  and  Sir  H.  Windham, 
Knight,  one  of  the  Juftices  of  our  faid  Lord  the 
King,  of  the  Court  of  Common  Pleas,  the  Ju- 
ftices of  our  faid  Lord  the  King  afligned  to  hold 
the  Aflizes  for  the  faid  County,  according  to  the 
Form  of  the  Statute,  &c.  on  Tuefday  the  14th 
Day  of  March  in  the  34th  Year  of  the  Reign  of 
our  faid  Lord  the  prefent  King,  came  to  be  tried. 
At  which  Day  before  the  faid  Juftices,  come  as 
well  the  faid  S.  V.  in  his  proper  Perfon,  as  the 
faid  J.  T.  by  his  faid  Attorney  •,  and  the  Jurors 
of  the  Jury  impanelled  being  called  likewife 
came,  and  were  fworn  to  try  the  faid  feveral 
Iflues  in  Manner  aforefaid  refpectively  joined. 
And  upon  that  Trial  in  Manner  aforefaid  had, 
to  maintain  the  faid  Iflues,  the  faid  S.  U.  gave  in 
Evidence  to  the  Jury  fo  impanelled  and  fworn, 
That,  &c.  [here  recite  the  Evidence].  And  there- 
upon the  Counfcl  on  the  Part  of  the  faid  J.  F. 
interpofed  and  infilled,  That  the  faid  Matter, 

fo 
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fo  as  aforefaid  given  in  Evidence  to  the  Jurors 
aforefaid,  was  not  fufficient  in  Law  to  maintain 
the  faid  IfTues  on  the  Part  of  the  faid  6'.  U.  and 
thereupon  prayed  of  the  faid  Judges,  That  the 
faid  Matter  might  be  found   fpecially.     Not- 
withstanding which  the  faid  Judges  declared 
their  Opinion,  That  the  faid  Matter,  fo  as  afore- 
faid given  in  Evidence  to  the  Jurors  aforefaid, 
was  fufficient  in  Law  to  maintain  the  faid  IfTues 
on  the  Part  of  the  faid  S.  U.  if  the  Jurors  mould 
believe  it  5  and  find  that,  &c.    And  thereupon 
the  faid  Juftices,  by  their  Direction  to  the  Jury, 
according  to  their  Opinion  aforefaid,  left  the 
Confideration  thereof  to  the  faid  Jurors :  Where* 
upon  the  Counfcl  of  the  faid  J.  F.  conceived, 
that  by  the  Law  of  the  Land  the  Matters  afore- 
faid, fo  as  aforefaid,  on  the  Part  of  the  faid  & 
U.  given  in  Evidence  to  the  faid  Jurors,  (although, 
the  Jurors  mould  believe  and  find,  That,  &fc.)a 
were  not  fufficient  in  Law  to  maintain  thofe  If- J 
fues  on  the  Part  of  the  faid  S.  U.     Therefore m 
they  made  (heir  Exception  to  the  faid  Opinion" 
of  the  faid  Juftices,  and  prayed  that  the  faid  Ju-  | 
ftices  would  fet  their  Hands  and  Seals  to  this  Bill, 
according  to  the  Form  of  the  Statute  in  the  like 
Cafe  lately  made  and  provided:  And  thereupon 
the  faid  H.  Windham  fer  his  Hand  and  Seal 
thereto,  according  to  the  Form  of  the  faid  Sta- 
tute.    At  the  Caftle  of  Canterbury*   14th  March] 
in  the  35  th  Year  of  the  faid  King. 

1.  Weft.  2.  31.  or  13  E.  1.  31.  When  the  Ju- 
ftices will  not  allow  a  Bill  of  Exception  upon 
Prayer,  if  the  Party  impleaded  tender  the  fame 
unto  them  in  Writing,  and  requires  there  Seals 
thereunto,  they  or  one  of  them  fhall  do  it. 

2.  If 
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2.  If  the  Exception  fealed  be  not  put  into 
the  Roll,  upon  Complaint  thereof  to  the  King, 
the  Juftice  (hall  be  lent  for,  and  if  he  cannot 
deny  the  Seal,  the  Court  (hall  proceed  to  Judg- 
ment according  to  the  Exception. 

This  Bill  of  Exception  is  given  by  the  Statute  2  In(l.  426. 
of  Wefim.  2.  cap.  31.  before  which  Statute  a 
Man  might  have  had  a  Writ  of  Error;  for  Er- 
ror in  Law,  either  in  redditione  Judicii,  in  red* 
ditione  Executionis,  or  in  Procejfu,  &c.  which 
Error  in  Law  muft  be  apparent  in  the  Record; 
or  for  Error  in  Fait,  by  alledging  Matter  out  of 
the  Record,  as  the  Death  of  either  Party,  £sjV. 
before  Judgment.  But  the  Mifchief  was,  if  ei- 
ther Party  did  offer  any  Exception,  praying  the 
Juftices  to  allow  it,  and  the  Juftices  over-ruled 
it,  fo  as  it  was  never  entred  of  Record,  this  the 
Party  could  not  aflign  for  Error,  becaufe  it  nei- 
ther appeared  within  the  Record,  nor  was  any 
Error  in  Fait,  but  in  Law;  and  fo  the  Party 
grieved  was  without  Remedy  until  this  Statute 
was  made. 

This  Act  extendeth  to  all  Courts,  to  all  Ac- 
tions, and  to  both  Parties,  and  to  thofe  who  come 
in  their  Places,  as  to  the  Vouchee,  &c.  who 
comes  in  loco  tenentis. 

It  extendeth  not  only  to  all  Pleas  dilatory 
and  peremptory,  &c.  to  Prayers  to  be  received, 
Oyer  of  any  Record  or  Deed,  and  the  like;  buc 
alfo  to  all  Challenges  of  Jurors,  and  any  Mate- 
rial Evidence  given  to  any  Jury,  which  by  the 
Court  is  over-ruled.     2  Inft.f.  427. 

All  the  Juftices  ought  to  feal  the  Bill  of  Ex- 
ceptions, yet  if  one  doth  it,  it  is  fufficient;  if 
all  refufe,  it  is  a  Contempt  in  them  all.  And 
the  Party  grieved  may  have  a  Writ  grounded 
upon   this  Statute,  commanding  them  to  put 

Vol.  I.  Q_  their 
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their  Seals  juxta  formam  Statuti,  ££  hoc  fob  pe- 
riculo  quod  incumbit  nullatenus  omittatis.      Ibid, 

The  Party  muft  pray  the  Juftices  to  put 
their  Seals  before  Judgment  j  but  if  they  deny 
it  they  may  be  commanded,  and  may  do  it  af- 
ter Judgment.     Ibid. 

If  the  Party  be  dead,  his  Heirs  or  Executors* 
&c.  according  to  the  Cafe,  may  have  a  Writ. 
of  Error  upon  this  Bill  of  Exceptions.     And  no 
Diminution  can  be  alledged,  for  the  Parties 
are  confined  to  the  Matter  in  the  Bill.     Ibid. 

If  the  Juftice  die  before  he  acknowledged  the 
Seal  according  to  the  A6t,  a  Scire  facias  (hall 
go  to  his  Executor  or  Adminiftrator,  for  the 
Death  of  the  Judge  is  the  Aft  of  God,  which 
ftiall  not  prejudice  the  P^rty :  As  in  the  Cafe  of 
a  Certificate  of  the  Marfhal  of  the  King's  Hoft, 
that  the  Perfon  outlawed  was  in  the  King's  Ser- 
vice beyond  Sea,  in  a  Writ  of  Error  a  Scire  fa- 
cias (hall  go  to  the  Marlhal's  Executor  or  Ad- 
miniftrator upon  (hewing  the  Certificate.  2 
fnft.  428. 

If  the  Judge  denieth  his  Seal,  the  Party  may 
prove  it  by  Witnefies.     Ibid. 

Error  of  a  Judgment  at  the  Grand  Sefilons  in 
the  County  of  Pembroke,  in  an  Affize  of  darrein 
Preferments  by  Henry  Cort,  againft  the  Bifhop 
of  St.  David's,  Dorothy  Owen  and  others,  for 
the  Church  of  Stackpool. 

The  fourth  Error  affigned  was,  becaufe  the 
IfTue  being,  whether  H.  Cort  did  laft  prefent  one 
R.  D.  the  laft  Incumbent,  who  was  inftituted 
and  inducted  upon  this  Prefentation ;  The  Plain- 
tiff offered  in  Evidence  Letters  of  Inftitution, 
which  appeared  to  be,. and  fo  mentions  that  they 
were  feaied  with  the  Seal  of  the  Bifhop  of  London , 
becaufe  the  Bifhop  of  St.  David's  had  not  his 

Seal 
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Seal  of  Office  there,  and    thofe  Letters    were 
made  out  of  the  Diocefe ;  and  the  Defendant 
had  demurred  thereupon,  that  thofe  Letters  were 
inefficient,  and  the  Demurrer  was  denied ;  which 
Jones  faid  was  an  Error,  becaufe  they  ought  to 
have  permitted  the  Demurrer,  and  fhould  have 
adjudged  upon  it.     But  it  was   held,  That  the 
not  admitting  of  the  Demurrer  ought  not  to  be 
affigned  for  Error ;  for  when  upon  the  Evidence, 
the  Matter  was  over- ruled  by  the  Juftices  of  Af- 
fize,  that  was  a  proper  Caufe  of  a  Bill  of  Excep- 
tions, and  the  Remedy  which  the  Statute  ap- 
points in  that  Cafe:  And  for  the  Matter  of  the 
Letters  of  Inftitution,  fealed  with  another  Seal, 
and  made  out  of  the  Diocefe,  it  was  held  they 
were  good  enough  \  for  the  Seal  is  not  material, 
it  being  an  Act  made  of  the  Inftitution,  and  the 
Writing  and  Sealing  is  but  a  Teftimonial  there- 
of, which  may  be  under  any  Seal,  or  in  any 
Place.     But  of  that  Point  they  would  advife. 
Cro.  1  Part  340. 

The  Party  grieved  may  have  a  Writ  of  Er- 
ror, and  may  afilgn  Error  upon  that  Bill  fealed, 
and  alfo  in  the  Record,  or  in  one  of  them  at  his 
Pleafure,  F.  N.  B.  f.  2 1 .  N.  Ex  rigore  juris,  ic 
need  not  be  allowed  in  Arreft  of  Judgment.  27 
H.  8.  in  datum's  Action  upon  the  Cafe. 

Sir  Henry  Vane  being  indicted  of  High  Trea- 
fon  tendered  a  Bill  of  Exceptions,  which  the 
Court  refufed  to  accept :  And  held  that  a  Bill  of 
Exceptions  did  not  lie  in  Criminal  Cafes,  but 
only  in  Actions  between  Pany  and  Party.  1 
Lev.  68.     Key  ling  15.      1  Sid.  84. 

The  Bifhop  of  Coventry  and  Litchfield  was  in- 
dicted for  a  Trefpafs,  and  the  Court  allowed  him 
a  Bill  of  Exceptions.     1  Leon.  5. 

Q  2  Error 
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Error  of  Judgment  in  C.  B.  in  Ireland,  in 
Ejectment.  The  Queftion  was  upon  the  Bill 
•**'  of  Exceptions,  for  that  the  Juftices  there  would 
not  direct  the  Jury,  that  a  Probate  of  a  Will 
before  the  Archbifhop  of  Canterbury,  and  alfo 
before  the  Bifhop  of  Femes ,  were  fufficient  con- 
cluding Evidence,  but  only  affirmed  that  the/ 
were  good  Evidence,  leaving  it  to  the  Jury,  to 
which  the  other  Party  (hewed  in  Evidence  Let- 
f  ters  of  Adminiftration  under  the  Seal  of  the  Pri- 
taate  of  Ireland  -,  whereupon  the  Jury  found  no 
fuch  Will,  and  Judgment  there  given  for  the 
Plaintiff,  and  Error  brought  here  by  Defendant  j 
and  Judgment  affirmed.     T.  Raym.  404,  405. 

A  Bill  of  Exceptions  does  not  extend  where 
Prifoners  are  indicted  at  the  Suit  of  the  King. 
T.  Rayni.  486. 

The  Juftices  of  the  Peace  having  removed  a 
Pauper  and  his  Family  from  the  Parifh  of  Nanef- 
brough  to  the  Parifh  ofPrefton  on  the  Hill  in  Che- 1 
/hire,  Preffon  appeals  to  the  Seflions,  who  con- 
firmed the  Orders;  but  the  Counfel  for  the  Ap-  f 
pellahts,  at  the  hearing  of  the  Appeal,  tendred 
a  Bill  of  Exceptions,  ftating  a  fpecial  Fact  •,  which 
was  returned  up  under  the  Seals  of  two  of  the 
Juftices,  together  with  the  Order  into  B.  R.  by  \ 
Virtue  of  a  Certiorari.    And  the  Court  of  King's  \ 
Bench,  upon  great  Debate,  held,  that  a  Bill  of  i 
Exceptions  did  not  lie  in  this  Cafe,  by  reafon  no  1 
Writ  of  Error  lay  ;  and  for  that  Reafon  con- 
firmed the  Order  of  Seflions.     The  King  verfus 
Inhabitants  of  Prefton  on  the  Hill  in  Chejhire,  M. 
9  G.  2.  and  P.  9G.  2.  in  B.  R. 

In  an  Information  in  the  Nature  of  a  Quo 
warranto,  againft  Higgins  and  Others,  Citizens 
of  the  City  of  Worcefier,  for  ufing  feveral  Liber- 
ties and  Franchifes  within   the  laid  City ;  the 

Court 
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Court  of  King's  Bench  upon  a  Trial  at  Bar  al- 
lowed a  Bill  of  Exceptions.  T.  Raym.  484, 486. 
1  Vent.  366. 

Note ;  This  Bill  is  to  prevent  the  Precipitancy 
of  the  Judges,  and  ought  to  be  allowed  in  all 
Courts,  and  in  all  Places  of  Pleadings,  and  may 
be  put  in  at  any  Time  before  the  Jury  have  given 
their  Verdict. 

But  this  Bill  is  rarely  ufed,  there  being  im- 
far  congreffus  betwixt  the  Judge  and  the  Coun- 
cil; and  the  Prudence  of  the  Judges  induces 
them  to  find  fpecial  Verdicts  in  Cafes  of  Doubc 
and  Difficulty. 

After  a  Bill  of  Exceptions  is  figned,  the  Party 
who  preferred  the  Bill  may  bring  Error  in  Par- 
liament. 


CHAP.     X. 

Of  what  Things  a  "Jury  may  inquire; 
when  of  Spiritual,  when  of  Things  done 
in  another  County,  or  in  another  King- 
dom-, when  of  Eftoppels,  and  when  not; 
when  of  a  Mans  Intent,  &c. 

THE  next  Words  in  the  Writ,  which  have  See  more  of 
not  yec  been   taken  Notice  of,  are  thefe,  this  Matter, 
per  quos  rei  Veritas  melius  fciri  poterit\  and  this  cap.  13. 
is  the  chief  End  of  their  meeting  together:  No  Ex  fafio  Jut 
Court  can  give  a  Right  Judgment,  unlefs  the  oritur. 
Truth  of  the  Fact  be  certainly  known  ♦,  and  to 
find  out  this  Truth,  no  Way  is  like  to  this  of 
Juries;  for  they  do  not  only  go  upon  their  own 
Qjj  Know- 
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Knowledge,  though  they  are  Neighbours  to  the 
Place  where  the  Queftion  is  moved,  and  fo  are 
prefumed  to  have  a  better  Knowledge  of  the 
Fact,  than  any  others*,  for  vicinus,fc.blcvicini% 
prafumitur  fcire.  But  left  this  Preemption  ihould 
fail,  the  Law  allows  other  Evidence  to  be  given 
to  them,  by  which  they  may  more  certainly  and 
confidently  give  their  Verdict  of  the  I  flue,  which 
is  meant  by  this  Word  Rei. 

And  here  it  will  not  be  amifs  to  give  you  a 
brief  Defcription,  de  quibus  rebus,  what  the  In- 
quefl  may  inquire  of  and  find. 

Of  the  Law.  Wherefore,  though  it  be  true,  that  a  Jury 
(hall  not  be  charged,  or  meddle  with  a  Matter 
of  Law  ;  and  if  they  do,  and  find  ir,  their  Ver- 
dict as  to  this  fhall  be  void ;  yet  daily  Experi- 

ilnft.  228.  ence  (as  well  as  Littleton,  Seel.  368.)  tells  us, 
that  they  may  take  upon  them  the  Knowledge 
of  the  Law,  and  give  a  general  Verdict ;  though 
to  find  the  fpecial  Matter  is  the  fafeft  Way  tor 
them  •,  becaufe,  if  they  miftake  the  Law,  they 
run  into  the  Danger  of  an  Attaint. 

In  the  Cafe  of  Manby  and  Scot,  adjudged  Trmm 
13  Car.  2.B.  R.  one  Queftion  was,  If  the  Ver- 
dict was  well  found,  in  an  Action  of  the  Cafe 
againft  the  Hufband  for  Wares  bought  by  the 
Wife ;  the  Verdict  finding,  that  the  Wares  were 
Neceflaries,and  according  ro  her  Degree,  whereas 
(as  was  objected)  they  ought  to  have  found  the 
Degree  of  the  Party,  and  the  Value  of  the  Wares, 
and  left  it  to  the  Court  to  judge. 

But  it  was  anfwered  and  refolved,  that  the 
Court,  f\  e.  the  Judge  before  whom  it  is  tried, 
iaforms  the  Jury  of  the  Mat  er  of  Law,  and 
accordingly  they  find,  and  fo  it  belongs  not  to 
this  Court. 

Bronghion 
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Broughton,  a  Reader  of  the  Temple,  brought 
a  Bill  by  Quo  minus  in  the  Exchequer,  againfl 
Prince,  for  maintaining  a  Suit  againfl:  the  Sta- 
tute, &c.  Prince  pleads,  that  he  was  admitted 
in  the  Inner  Temple,  and  Student  for  many 
Years  there,  that  he  was  Confiliarius  in  lege 
eruditus,  and  took  his  Fee  in  that  Caufe.  B. 
replied,  de  injuria  fua  propria,  abfque  hoc  quod 
in  lege  eruditus,  iSc.  &  hoc  petit,  fcrV.  &  de- 
fendcnsfimiliter. 

It  was  moved,  that  the  Defendant  (hould 
demur  to  the  Replication.  Atkinfon  excepted 
to  the  Traverfe  and  conclufion  ;  for  it  can- 
not be  tried  by  a  Jury  •,  for  (fays  he)  if  Mat- 
ters in  law  be  to  be  tried  by  the  Judges,  a 
fortiori  the  Learning  of  the  Law  ought  to  be 
tried  by  them. 

Per  Manwood  Chief  Baron,  it  (hall  be  tried 
by  the  Country,  3  Leo.  237.  Broughton  teifus 
Prince ;  which  Cafe  is  cited,  3  Cro.  728.  to  be 
otherwife  ruled  •,  yet  it  was  allowed  there  a 
good  Iflue,  whether  a  Parfon  of  a  Parifh  could 
fpeak  Weljh. 

Hut.  20,  21.  Whether  a  Plaint  was  levied 
according  to  the  Cuftom,  was  tried  by  a  Jury 
who  are  directed  by  the  Court,  as  to  the 
Plaint,  and  whether  it  were  purfuant  to  the 
Cuftom,  and  are  to  find  according  to  fuch  Di- 
rections. 

In  many  Cafes  the  Jury  are  to  inquire  ofofaMaa'l 
the  Knowledge  and  Intent  of  a  Man,  as  where  fa 
the  Nar.  is  that  the  Defendant  kept  a  Dog 
which  killed  the  Plaintiff's  Sheep,  fciens  canem 
fuum  ad  mordendos  oves  confuetum  -,  though 
fciens  be  not  traverfable,  yet  the  Jury  upon 
Evidence  muft  inquire  of  it.     Lib.  4.  18. 

Q. 
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Of  fpiritual         In  fome  Cafes  a  Jury   may  try  and  -  find  a 
Things.         fpiritual  Thing,    as    a    Divorce,    Matrimony, 

&c.  and  mull  take  Notice  thereof,  upon  Pain 

of  Attaint.  Lib.  4.  29.  Lib.  7.  43.  Lib.  9.  Vide 

hie,  cap.  2. 
Baftard.  The  Jury   may   find  Baftardy,  but    it   was 

pleaded  it  muft  be  tried  by  Certificate. 
Divorce.  So  they  may  find  a  Divorce,  for   it   is  not 

Matter  of  Record,  but  a  Matter  in  Fait. 
In  Trefpafs  The  Jurors  of  one  County  may  find  any 
Quare  daufum  tranfitory  Thing  done  in  another  County  :  Nay 
/regit  in  the  fometjmes  tney  mufl  finf}  locaj  Things  in  an- 
wher/the  other  County ;  as  if  the  Heir  pleads  riens  per 
Trefpafs  was  defcent,  and  the  Plaintiff  replies,  Afiets  in  a 
committed  in  Parifh  and  Ward  within  London,  the  Jury  may 
the  County  of  find   A{rcts    in   any   County,    the   fame  Cafe 

^uihy^f the  aga^n^  an  Executor,  who  pleads  Plene  Admi- 

jury  find  the  nijlravit  •,    the  Jury  may  like  wife  find  AfTets 

Defendant  in  any  Part  of  the  World.     And  the  Reafon 

guilty  in  the  js?  becaufe  the  Place  is  only  named  for  necef- 

JhTveriift  fit?  °f  TrlaL  BUC  Where  the  PlaCe  JS  PaVt  °f 
5s  void.    But  the  IJfue,  it  is  otherwife.     And  therefore,  if  I 

if  they  find     promife  in  one  Place  to  do  a  Thing  in  another, 

him  guilty     and  I  flue  is  upon  the  Breach,  the  Jury  ought 

A^ainUietV  f°  C°me  fr°m  the  PlaCe  °f  the  Breach*  BuC 
Finch  400.  '  ^  *  promife  in  London  to  do  a  Thing  at  Bour- 
beca.fe  this  deaux  in  France,  and  ilTue  upon  the  Breach, 
Trefpafs  is  yer  this  fljall  be  tried  in  London  for  neceffity  ; 
local-,  and  becaufe  otherwife  it  would  want  Trial;  the 
what  is  local  j  muft  •  •  f  the  Breach  t  Bordeaux. 
cannot  be  >n-  £     *  ,c  _  T         .  _,    . 

quired  of  by  ^uc  »   I  promile  in  trance  to  do  a  1  ning  in 

Men  of  ano  France,  fo  that  bo  h  Contract  and  Performance 

trier  County,  js  beyond  Sea,  this  wanrs  Trial  in  our  Law. 

for  they  can    jj^  g  jjb  2g 

have  no  Co-  ^'  '        °'  ' 

nnfance  of  it.    Of  Things  done  in  another  County  or  Country,  <vtde 

cup.  8.     Roll.  Tit.  Trial,  /  571,  624. 

If 
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If  an  Act  be  to  be  done  all  beyond  Sea,  it  When  Part 
cannot  be  tried  in  England  \  but  where  Parr  is  of  th«  Aft. 
to  be  done  in  England,  and  Pare  beyond  Sea,  „EF£* 
the  whole  (hall  be  tried  in  England.     Vin.  Abr.  be  done  in 
Tit.  Trials  3.  pi.  4.  England,  and 

Part  out  of 
it,  that  Part  that  is  to  be  performed  out  of  it  mall  be  tried  here  by- 
twelve  Men,  if  iffue  be  taken  thereupon  ;  and  thole  twelve  Men  fhall 
come  out  of  the  Place  where  the  Writ  is  brought.  As  where  it  was  co- 
venanted by  Indenture  by  Charter-party,  that  a  Ship  mould  fail  from 
Blacknty  Haven  in  Norfolk  to  Muttrel  in  Spain,  and  there  remain  by  cer- 
tain Days;  in  an  Action  of  Covenant  brought  upon  this  Charter-party, 
the  Indenture  was  alledged  to  be  made  at  Thetford  in  the  County  of  Nor- 
folk, and  upon  pleading  the  iffue  was  joined  j  whether  the  Ship  remain- 
ed at  Muttrel  in  Spain  by  the  faid  certain  Days.  And  it  was  adjudged 
that  the  Iffue  mould  be  tried  at  Thetford  where  the  Action  was  brought, 
becaufe  there  the  Contract  took  its  original  by  making  of  the  Charter- 
party,  and  fo  it  has  been  often  adjudged  in  the  like  Cafe  Co.  Lit.  261.  b* 
4  Inft.  141,  142.  Pa/ch.  28  Eliz.  S.  C.  by  the  Name  of  Gyne  v.  Con- 
flantine.  6  Rep.  48.  a.  S.  C.  cited  as  adjudged.  S.  C.  cited  Godb.  204. 
//.  292.  per  Coke,  Ch.  J.  as  adjudged,  that  where  the  original  Aft  was 
in  England,  and  the  fubfequent  Matter  upon  the  Sea,  the  Trial  fhall  be 
where  the  original  Act  is  done.-  And  fo  it  was  agreed  that  the  Trial 
mould  be  in  the  principal  Cafe  there.  Mich.  1  1  Jac.  C.  B.  Leighton  v. 
Green  and  Garret.     Fin.   Abr.  Tit.  Trial,  3. 

If  a  Man  in  Confederation  of  100/.  pro-^-^-/^ 
mifes  in  London  to  tranfport  certain  Commodi-  &neu*  an<* 
ties  to  Turkey,  in  an  Action  for  not  traniponing,  ^Trials 
this  may    be   tried   in   London.     Per  Curiam,  pi.  \  54.  cites 
Vin.  Abr.  Tic.  Trial,  3.  pi.  1.  11E  7.  16. 

but  Brian 

If  a  Man  be  bound  to  do  a  Thing  beyond  c'ntra' 
Sea,  the  Bond  is  good,  and  the  Condition  void  ;  ^a  Marf  bT' 
for  it  is  not  triable  in  England,  and  fo.in  effect  bound  in  aol. 
impofiible.     Vin.  Abr.Tn.  Trial,  3.  pi.  2.  cites  to  pay  10 1. 

Br.    Obligation/)/.   70.    Cites  2  1    E.A..  at  Bourdeaux, 

t      '  ^  the  Plaintiff 

may  declare  upon  all  the  Deed.  But  if  Defendant  pleads  Payment  at 
Bourdeaux,  extra  Rcgnum,  the  Plaintiff  (hall  be  barr'd,  becaufe  it  is  Par- 
cel of  the  Count  of  the  Plaintiff.     Ibid. 

A  Con- 
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A  Contract,  made  Part  beyond  Sea  and  Part 
here,  (hall  be  tried  here  in  toto.  Vin.  Abr.  Tit. 
Trial,  4.  pi.  6. 

Where  an  Agreement  is  at  Land,  and  a 
Performance  is  at  Sea,  it  (hall  be  tried  whtre 
the  Agreement  is  made  *,  and  faying  in  Partibus 
tranfmarinis  infra  Parocb*  is  idle.  12  Mod.  34. 
Hill.  4  W.  £sf  M.  1692.  Can.  v.  Cary. 

In  Debt  upon  Bond,  Condition  to  pay  20 1. 
within  40  Days  next  after  his  perfonal  Being  at 
Rome,  and  his  Return  into  England,  the  Defendant 
pleaded  that  the  Plaintiff  never  was  at  Rome. 
It  was  objected  that  the  Iflue  fhould  be  upon 
his  Return  into  England,  for  the  other  was  not 
triable :  But  to  this  it  was  replied,  that  if  one 
was  not  triable,  the  other  could  not,  becaufe  the 
Condition  was  in  the  Copulative ;  but  that  had 
it  been  in  the  Disjunctive  it  had  been  otherwife ; 
and  thereupon  the  Juftices  doubted  how  the 
Law  fhould  be  in  this  Cafe.  Mich.  24  Eliz. 
Mullineautfs  Cafe,  Vin.  Abr.  Trial,  4.  pi.  6. 
4lnft.  142.  Cafe  upon  an  Affumpfit  grounded  upon  a 
cap.  22.  S.C.  Policy  made  between  Merchants  for  affurance 
in  2*.  R.  0f  (heir  Goods,  whereby  the  Undertaker  did 
affume,  that  fuch  a  Ship  fhould  fail  from  Mel- 
come  Regis  in  the  County  of  Borfet  unto  Abvile 
in  France  fafely  without  violence,  &c.  and  de- 
clared that  the  faid  Ship  in  failing  towards  Ab- 
vile, viz.  towards  the  River  of  Some,  in  the 
Realm  of  France,  was  arretted  by  the  French 
King,  iSc.  whereupon  iflue  was  taken,  and 
tried  where  the  Action  upon  the  Affumpfit  was 
brought.  It  was  infifted  that  this  Iffue  arifing 
merely  from  a  Place  out  of  the  Realm,  cannot 
be  tried :  But  it  was  refolved  that  this  Iffue  fhall 
be  tried  where  the  Action  was  brought.  And 
it  was  well  agreed,  that  where  the  contract, 

and 


Cb.  I  o.  Of  what  Things  a  Jury  may  inquire.         23  £ 

and  alfo  the  Performance  thereof,  is  wholly 
done  or  to  be  done  beyond  Sea,  and  it  fo  ap- 
pears to  be,  there  wants  Trial  in  our  Law.  But 
here  the  Affumpfit,  which  is  the  Ground  of  the 
Action,  was  at  London,  and  therefore  muft  ne- 
ceflarily  be  tried  (where  the  Action  is  brought) 
or  (hall  not  be  tried  at  all.  And  the  Arreft 
which  is  in  Iflue  is  not  the  Ground  of  che  Ac- 
tion but  the  Affumpfit,  and  the  Arreft  is  the 
Breach  of  the  Aflumpfir,  and  fo  muft  neceffa- 
rily  be  tried  where  the  Affumpfit,  which  is  the 
Ground  of  the  Action,  was  made.  Vin.  Abr. 
Tit.  Trial,  4.  pi.  8.  cites  6  Rep.  47.  b.  in 
Dowdale's  Cafe  cites  Mich.  30  £B  31  Eliz. 

An  Obligation  with  Condition  that  if  the 
Obligor  brings  the  Merchandizes  of  the  Obligee 
from  Norway  beyond  Sea  to  Lynn  in  England, 
that  then,  &c.  this  may  be  tried  in  England ; 
per  Vavifor  and  Fineaux  accordingly.  Br.  Trials, 
pi.  154.  cites  11  //.  7.  16. 

Retainer  in  England  to  ferve  beyond  Sea 
(hall  be  tried  in  England.  Br.  Trials,  pL  93. 
cites  7  H.  7.  8.  per  Hujfey  Ch.  J. 

In  the  Cafe  of  Drake  and  Beere,  Trin.  i£ 
Car.  2.  B.  R.  1  Siderf.  151.  1  Keb.  528.  this 
Difference  was  agreed  by  the  Court,  viz.  That 
a  Jury  in  an  inferior  Court  may  inquire  of 
Things  out  of  the  Jurifdiction,  if  they  be  but 
for  Increafe  of  Damages,  as  is  1  Cro.  571.  Ire* 
land  verlus  Blackwell  >  but  if  they  inquire  of 
any  Thing  iffuable  out  of  that  Jurifdiction,  it 
is  naught.     1  Cro.  101.    2  Cro.  503. 

Error  was  brought  to  reverfe  a  Judgment  Jurifdiaion 
given  in  the  Palace-Courr,  in  Indebitat.  for  that  of  Courts. 
the  Defendant   was  indebted   to   the  Plaintiff 
infra  Jurifdiflionem,   for  nurfing   of  a  Child, 

not 
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bjingi  the  N-rung  was  infra  JurifdiQi- 


&■& 


IFmJb.  Windham*  Juftice,  held  it  good,  for 
a  Debt  every  where,  and  not  like  a 
Debt  that  arifeth   by  Matter   collateral :    But 
otaed.      Whitehead    Yerfus 
BrmxMy  Pafib.  i=  :    B.  R.   i  Keb.  512. 

4e  Sanders's  Reports,  1  Parr,  73.     Pes- 
and  Kendall     The  Plaintiff 
dedared  the  Deft  :jra  Jurifdi3imem  in- 

debitatus fmffet  to  the  Plaintiff  in  39  /.  pro  di- 
vajh  Matbamaads  :■:-  per.  eufai  Defadmk 
mat  tempos  i'Jud  vendit.    H      .. 
nought   in  an  inferior  Court,  for  nc  g 

ibidem  vendit.  £s?r.  but  good  in  a  fuperior  Courts 
and  in  the  County  Palatine  of  Durham,  for  thac 
is  an  original  and  fuperior  Court. 
Etoppek.  Xhe  Jury  may  find  Eftcppels,  as  the  tak  og 

of  a  Leafe  of  a  V  Deed 

"WfccB  tbc      indented,  or  the  Delivery  of  a  Deed  br 
?*l11irl,is     D  in  Deb: 

JJJ  Bond   dated    ~  . 

c_       dant  pleaded  that  the  Inteftate  E 

ro      Date  of   the  C  U  fam 

fid 

_:ed  that  the  Jury  Bond 

they 

1   the 

Parties  are  eftopped  to  ple^a  a  Deed  was  deli- 

becaufe  1:  (hall  r 
be  intended  that  a  Deed  was  delivered  before 
but  after 
Eloppels. 

is  joined, 

:*  tbc  Pai  l?c  affirmed  and  ad- 

2  mittcd 
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mitted  of  Record,  though  it  be  not  true,  for 
the  Court  may  give  Judgment  upon  Matters 
confejfed  by  the  Parties;  and  the  Jurors  are 
not  to  be  charged  with  any  fuch  Thing,  but 
only  with  fuch  in  which  the  Parties  vary.  Lib. 
2.  4.     Lib.  4.  53.     Co.  Lit.  227. 

A  Decree  in  Chancery  fhall  be  tried  by  a  Decree. 
Jury,  and  not  by  itfelf  5  for  it  is  not  a  Record, 
but  a  Decree  recorded.  The  Chancery \  as  it  is 
a  Court  of  Equity,  is  not  a  Court  of  Record, 
but  touching  Things  agitated  in  the  Petty-Bag 
Office,  it  is  a  Court  of  Record. 

Exemplification  of  a  Decree   in  Chancery^  Exemplifica- 
which  has  Bill  and  Anfwer,  allowed  good  Evi- tl0n' 
dence.  Keb.   1  Part  2 1 .  Deeds,  &c. 

The  Jury  may  find  Deeds  or  Matter  of  Re-  Records  not 
cord,  if  they  will,  though  not  (hewed  in  Evi-  (hewed, 
dence.     Finch   400.      They    may    inquire   of 
Things    done  before    the   Memory   of  Man. 
Lib.  9.  34. 

The  Jury  in  many  Cafes  may  find  Matters  Foreign 
in  a  foreign  County,  Conditions,  Records,  County. 
Releafes,  &c.  As  in  Battery  of  the  Plaintiff's 
Servant  in  one  County,  and  Lofs  of  Service  in 
another  County,  this  Damage  in  the  other 
County  may  be  inquired  of  by  the  Jury  of 
the  County  where  the  Battery  is  laid.  The  like 
of  AfTets,  becaufe  tranfitory  ;  otherwife  of  a 
local  Trefpafs,  &c. 

Nul  tiel  Record  is  not  to  be  tried  by  a  Jury, 
but  upon  the  General  Illue,  &V.  they  may  find 
a  Record. 

The  Jury  may  find  a  Warranty,  being  gi-  Warranty, 
ven  in  Evidence,  though  it   be  not  pleaded  : 
Nay,  the  Jury  may  find  that  which  cannot  be 
pleaded ;  as  in  Trefpafs,  upon  Not  guilty,  the 
Jury  may  find  that  the  Defendant  leafed  Lands 

for 


Jury  is  boond 
ky  Eftoppel 
iralefs   the 
Pany  leaves 
theFaft  at 
large  by 
Heading. 
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Cosdkioa.  for  Life,  upon  Condition,  and  entred  for  the 
Condition  broken  ;  though  this  cannot  be  plead- 
ed without  Deed,  yet  the  Jury  may  find  it. 
Ut.  SeSf.  366. 

Where  a  collateral  Warranty  binds,  this  may 
well  be  given  in  Evidence  5  for  although  it 
doth  not  give  a  Right,  yet  in  Law  this  (hall 
bar  and  bind  a  Right.     Lib.  10.  97. 

Where  the  Plaintiff's  Title  is  by  Eftoppel, 
and  the  Defendant  pleads  the  General  Iflue, 
the  Jury  are  bound  by  the  Eftoppel ;  for  here 
is  a  Title  in  the  Plaintiff,  that  is  a  good  Title 
in  Law,  and  a  good  Title,  if  the  Matter  had 
been  difclofed  and  relied  on  in  Pleading;  but 
if  the  Defendant  pleads  the  fpecial  Matter,  and 
the  plaintiff  will  not  rely  on  the  Eftoppel  when 
he  may,  but  take  iffue  on  the  Fad,  the  Jury 
fhall  not  be  bound  by  the  Eftoppel ;  for  then 
they  are  to  find  the  Truth  of  the  Fad  which 
is  againft  him.  Thus  in  Debt  for  Rent  on  an 
Indenture  of  Leafe,  if  the  Defendant  plead  Nil 
debet,  he  cannot  give  in  Evidence,  That  the 
Plaintiff  had  nothing  in  the  Tenements ;  be- 
caufe,  if  he  had  pleaded  that  fpecially,  the 
Plaintiff  might  have  replied  the  Indenture  and 
cftopped  him  ;  but  if  the  Defendant  plead  Ni- 
hil babuit^  &lc.  and  the  Plaintiff  will  not  rely 
on  the  Eftoppel,  but  reply  babuit^  (iff.  he 
waves  the  Eftoppel,  and  leaves  it  at  large  ; 
and  the  Jury  (hall  find  the  Truth  notwithftand- 
ing  his  Indenture.  Salkeld  276,  277. 
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CHAP,     XI. 

The  Juries  Oath-,  ivby  called  Recogni- 
tors in  an  AJjize,  and  Jurors  in  a 
Jury.  Of  the  Trial  per  medietatem 
linguse;  when  to  be  prayed,  and  when 
grantable.  Of  a  Trial  betwixt  fym 
Aliens,  by  all  Englifh.  Oj  the  Venire 
facias,  per  medietatem  linguse,  and  of  a 
Challenge  tofucb  Juries. 

TH  E  Jury  having   heard  their  Evidence,  &fczet  En- 
let  them  now  confider  of  their  Verdift  :  queit  'and 
But   firft    they   muft   remember    their  Oath,  Proof,  are 
which   in  Effect  is,  To  find  according   to  their  ^«  **  thc 
Evidence,  and  therefore  they  mould  have  had  Vi^e  2g*E* 
it  before  the  Evidence,  but  that  the  Form  and  3.  13. 
Order  of  the  Venire  facias  (which  I  have  tied 
myfelf  to   follow)   leads  me   to   it  after  their 
Evidence,    in   thefe  Words,  Ad  faciend.  quan-  See  Chap.  1. 
dam  Jurat  am.     I    have    already    mewed    the 
Derivation   of  this  Word  Jurats,  and  what  is 
the  legal  Acceptation  of  it ;  only  obferve  with 
our  Great  Matter  Littleton,  That    the  Word  1  Inft  154* 
AJpfe  is  fometimes  taken  for  a  Jury  ;  fo,  as  the 
learned  Commentator    do.h    well    paraphrafe, 
that   the   Word   AJfife    is    Kcmen   Mquivocum 
Mqurjocans,  becauie  fometimes  it  fignifieth  a  4fif<*  for 
Jury,  fometimes  the  Writ  of  Affile,  and  fome-  7ur**** 
time  an  Ordinance  or  Statute  -,  but  Jurata  is 
Nomen  ALqu'ruocum  sEquiiccatum,  becaufe  we 
always  undcrftand  that  Word  (according  to  thc 
aforefaid  Definition)   to  be  a  Jury  of  twelve 
Men,  fo  called,  by  realbn  of  the  Oath  they 

to  try  th  of  Nifi  prius,  be-  The  Juno 
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tween  Party  and  Party,  according  to  their  Evi<-  - 

dence. 
Why  called        And  as  in  an  Aflife,  the  Jurors  are  called 
Recognitors    Recognitors,  from  thefe  Words  in  the  Writ  of 

in  an  Mlnze,      a  m  ~       r  n  •*•  r  -at-/* 

and  Jurors  in  Affile.  facere  Recogmtionem ;    fo  upon  a  Niji 
a  Jury.  prius,    they    are   called  Juratores,    from   thefe 

W  >rds  in  'he  Venire  facias,  Ad  faciend'  quan- 
dam  Juratam. 
12  Knights.  In  ancient  Time,  the  Jury,  as  well  in  Com- 
mon Pleas,  as  in  Pleas  of  the  Crown,  were 
twelve  Knighrs,  as  appears  by  Glanvil,  Lib,  2. 
cap.  14.  and  Braclon,  fol  116. 

The  next  Words  of  the  Venire  facias  are, 
Inter  partes  praditlas.     In  the  fourth  Chapter, 
I  have  inftanced,  That  in  fome  Cafes,  a  Jury 
(hall   be    awarded    betwixt   the  Parry    and    a 
S  ranger  to  the  Writ  and   itfue ;  I  will  now 
(hew   what    the  Jury  (hall   be,  when   one  of 
the  Parties  is  an  Alien,  the  orher  a  Denizen ; 
and   when    both  Parties    to    the    Iflues    are 
Aliens. 
Jury  per  me-        This  Trial  is  called  in  Latin,  friatio  bilinguis, 
dieiatemlin-    or  per  mefcetatem  lingua  (a)..    And  this  Trial 
*"**  by  the  Common  Law  was  wont  to  be  obtain- 

ed of  the  King,  by  his  Grant  made  to  any 
2Kcb.  315.  Company  of  Strangers,  as  to  the  Company  of 
Lumbdrds  or  Almaigns,  or  to  any  orher  Com-, 
pany,  that  when  any  of  them  was  implead- 
ed, the  Moiety  of  the  Inqueft  mould  be  of 
their  own  Tongue.  Staund.  Pleas  of  the  Crown, 
Lib.  3.  cap.  7. 

(a)  People  are  diftinguiflied  by  their  Language,  and 
"Medietas  Lingua  is  as  much  as  to  fay,  half  Etiglijb,  and 
half  of  any   other  Tongue  or  Country  whatfoever. 


And 
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And  this  Trial  in  fome  Cafes,  per  medietatem  Its  Antiquity. 
lingua  was  before  the  Conqueft,  as  appears  by 
Lamb.  fol.  91.  3.  Viri  duodeni  Jure  confuhi, 
Anglic  fex,  Walli<e  totidem,  Anglis  £5?  Wallis 
jus  dicanto.  And  of  ancient  Time  it  was  called 
Duodecim-vir ale  judicium.     1  Inft.  155.  b. 

But  afterwards  this  Law  became  univerfal : 
Firft,  by  the  Statute  of  27  Ed.  3.  c.  8.  it  was 
enacted,  That  in  Pfeas  before  the  Mayor  of  Stamf.  P.  C. 
the  Staple,  if  both  Parties  were  Strangers,  the  158.  b. 
Trial  mould  be  by  Strangers.  But  if  one 
Party  was  a  Stranger,  and  the  other  a  Deni- 
zen, then  the  Trial  mould  be  per  medietatem 
linguae.  But  this  Sratute  extended  but  to  a 
narrow  Compafs,  to  wit,  only  where  both 
Parties  were  Merchants  or  Minifters  of  the 
Staple,  and  in  Pleas  before  the  Mayor  of  the 
Staple:  But  afterwards,  in  the  28th  Year 
of  the  fame  King's  Reign,  cap.  13.  ic  was 
enacted, 

*  That  in  all  Manner  of  Enquefts  and  Proofs, 
4  which  be  to  be  taken  or  made  among  A- 
«  liens  and  Denizens,  be  they  Merchants  or 
c  other,  as  well  before  the  Mayor  of  the  Staple, 

*  as  before  any  other  Juflices  or  Minifters,  al- 
6  though  the  King  be  Party  ;  the  one  Half  of 
c  the  Enqueft  or  Proof  (hall  be  Denizens,  and 
c  the  other  Half  Aliens,  if  fo  many  Aliens  and 

*  Foreigners  be  in  the  Town  or  Place  where 
«  fuch  Enqueft  or  Proof   is  to  be    taken,   that 

*  be  not  Parties,  nor  with  the  Parties  in  Con- 
4  tracts,  Pleas,  or  other  Quarrels,  whereof  fuch 

*  Enqueft  or  Proof  ought  to   be    taken  ;  and 

*  if  there  be  not  fo  many  Aliens,  then  (hall 
c  there  be    put    in  fuch   Enquefts   or   Proofs, 

*  as  many  Aliens,  as  (hall  be  found  in  the  fame 

Vol.  I.  R  *  Towns 
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■  Towns  or  Places,  which  be  not  thereto  Par- 

*  ties,  nor  with  the  Parties,  as  aforefaid  is  faid, 

*  and  the  Remnant  of  Denizens  which  be  good 

*  Men,  and  not  fufpicious  to  the  one  Party  nor 

*  to  the  other. 

Ibid.  So  that  this  is  the  Statute  which  makes  the 

Law  univerfal,  concerning  the  medietatemjin- 
gu.t ;  for  though  the  King  be  Party,  yet  the 
Alien  may  have  his  Trial.  And  it  matters  not, 
whether  the  Moiety  of  Aliens  be  of  the  fai 
Country  as  the  Alien,  Party  to  the  Action,  is : 
For  he  may  be  a  Portugal  and  they  Spaniards^ 
tsfc.  becaufe  the  Statute  fpeaks  generally  of 
liens.     See  Dyer  144. 

The  Return  of  a  Venire  de  medhtate  lingi 
ought  to  (a)  (hew  which  of  the  Jurors  are  De- 
nizens, and  which  Aliens,  and  a  full  Number 
of  each  muft  appear  to  be  fworn  •,  if  there  be. 
not  fufficient  to  make  up  a  full  Number  of  fix 
Denizens  and  fix  Aliens,  the  Juftices  of  Njfi 
prius  {b)  may,  by  Conftru&ion  of  the  Statutes, 
which  give  a  Tales  de  Circumftantibus^  award 
fuch  a  Tales  for  fo  many  Denizens  and  Aliens 
as  fhall  be  wanting.  Cro.  Eliz.  818. 
St  P.  C.  Refolved,  That   if  both  Parties  be  Aliens, 

I59-b-  the  Inqueft   (hall    be  all  Englifb;  for  though 

the  Englifh  may,  be  fuppofed  to  favour  them- 
felves  more  than  Strangers,  yet  when  both 
Parties  are  Aliens,  it  will  be  prefumed  they 
favour  both  alike,  and  fo  indifferent.  21  A 
6.  4.  But  if  the  Plea  be  before  the  Mayor 
of  the  Staple,  and   both  Parties  Alien  Mer- 

(a)  But  this  being  only  a  Mifrcturn,  is  helped  by 
Verditt  in  Cafes  within  the  Statutes  of  Jeofail.  Cro. 
£/iz.  84. 

(I)  10  Co.  104.     Cro.  Eliz,  305. 

chants 
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chants  of  the  Staple,  it  (hall  be  tried  by  all 
Aliens.  S  taundf or  d's  Pleas  del  Cor  one  159.  A 
Scotchman  is  a  Subject,  and .  fhall  not  have 
this  Trial.  Egyptians  are  alfo  excluded,  when 
tried  for  Felony  made  by  the  Scatute  againft: 
them.    1  Phil.  &  Mar.  cap.  4.  5  Eliz.  cap.  20. 

Where  an  Alien  is  Party,  yet  if  the  trial  be  All  Englilh. 
by  all  Engli/h,  it  is  not  erroneous,  becaufe  it 
is  at  his  Peril,  if  he  will  flip  his  Time,  and  not 
make  ufe  of  the  Advantage  which   the  Law 
giveth  him  when  he  mould.  Dyer  144. 

When  an  Alien  is  Plaintiff,  and  Defendant  a 
Denizen  ;  the  Plaintiff,  before  the  Awarding  of 
the  Venire,  ought  to  fuggeft  on  the  Roll,  that 
he  is  an  Alien  born,  and  pray  procefs  according 
to  the  Statute  •,  he  ought  alfo  to  fuggeft  in  what 
Parts  beyond  Sea  he  was  born,  that  Men  of  the 
fame  Country  might  be  upon  the  Jury,  if  they 
could  be  found  •,  but  if  he  do  not  fuggeft  this 
before  the  Venire  is  awarded,  he  mail  not  fug- 
geft it  afterwards ;  neither  (hall  he  challenge  the 
Array  or  Polls  for  that  Caufc.  St.  P.  C.  159. 
Dyer  144.  b. 

If  an  Alien  neglect  to  pray  the  Benefit  of  the  When  the 
Statute  {a)  before   the   Return   of  a    common  Alien  mould 
Venire,  he  can  neither  except  to  fuch  a  Venire,  Pray  a  Vcmrs 
nor  pray  a  fubfequent  Procefs  de  medietate  tin- j^JJ/^  m'' 
gu<e.  3  Bac.  Abr.  263. 

{a)  If  upon  an  Indi&ment  of  Felony  againft  an  Alien 
he  plead  guilty,  and  a  common  Jury  be  returned,  if  he 
doth  not  furmile  his  being  an  Alien,  before  any  of  the 
Jury  fworn,  he  hath  loft  that  Advantage;  but  if  he  alledge 
that  he  is  an  Alien,  he  may  challenge  the  Array  for  that 
Ciufe,  and  thereupon  a  new  Precepc  or  Venire  mall  iflue, 
or  an  award  be  rttide  of  a  Jury  de  \medietate  lingua  ■,  But 
it  is  more  proper  for  him  to  furmife  it  upon  his  Plea  plead- 
ed, and  thereupon  to  pray  it.   2  HaL  tiift.  P.  C.  272. 

R  2  If 


544  Of  the  Juries  Oath,  and  Trials    Ch.  n. 

'Tales.  If  he  hath  a  general  Venire  facias,  he  can- 

not pray  a  Decern  'tales,  &c.  per  me  die  tat  em 
lingua,  upon  this  ;  becaufe  the  Tales  ought  to 
purfue  the  Venire  facias,  3  E.  4.  11,  12. 
And  fo  if  the  Venire  facias  be  per  medietatem 
lingua,  the  Tales  ought  to  be  per  medietatem 
lingua ;  as  if  fix  Denizens  and  five  Aliens  ap- 
pear of  the  principal  Jury,  the  Plaintiff  may 
have  a  Tales  per  medietatem  lingua.  Lib.  10. 
104.  But  if  in  this  Cafe  the  Tales  be  general, 
de  circumftantibus,  it  hach  been  held  good  e- 
nough  ;  for  there  being  no  Exception  taken 
by  the  Defendant,  upon  the  awarding  thereof, 
it  mall  be  intended  well  awarded.  Cro.  3  Part 
818,  841. 
Where  the  If  the  Plaintiff  or  Defendant  be  Executor 
Trial  of  an     0r  Adminiftrator,  fcff.  though  he  be  an  Alien, 

m\ht £aufe yet  the  Trial  (hal1  be  by.  EnS^  becaufe  he 

Englifh.  y      ^uctn  %n  auter  droit  9  but  if  ic  be  averred  that 

the  Teftator  or  Inteftate  was  an  Alien,  then 

it  (hall  be  per  medietatem  lingua.  Cro.  3  Part 

275- 

Part  Englifh,       Mich.  40^41  Eliz.     The  Queen's  Attor- 

and  Part         ney  exhibited  an  Information  againft  Barre  and 

Aliens.  divers    other  Merchants,    fome  whereof  were 

Englijh  and    fome  Aliens :    After  I  flue,    the 

Aliens   prayed  a  Trial  per  medietatem  lingua. 

But  all  the  Juftices  of  England  refolved,  That 

the  Trial  mould  be  by  all  Englijh,  and  likened 

it  to  the  Cafe  of  Privilege,  where  one  of  the 

Defendants  demands  Privilege,  and  the  Court, 

as  to  his  Companion,  cannot  hold  Plea,  there 

he  fhall  be  oufted  of  his  Privilege.     Sic  hie. 

Moor  557. 

By  the  Statute  of  8  H.  6.  cap.  29.  Ineffici- 
ency or  Want  of  Freehold  is  no  Caufe  of  Chal- 
lenge to  Aliens,  who  are  impanelled  with  the 

Englijh, 


Ch.  1 1.  per  medietat.  linguae.  245 

Engli/h,  (notwithstanding  Staundford's  Opinion, 
PI.  Coron.  160.)  for  this  Statute  faith,  That 
the  Statute  2  H.  5.  3.  fhall  extend  only  to  En- 
quefts  betwixt  Denizen  and  Denizen. 

If  the  Defendant  do  not  inform  the  Court 
that  he  is  an  Alien,  upon  awarding  the  Venire 
facias,  and  fo  pray  a  Venire  facias  per  medie la- 
tent lingua,  he  cannot  challenge  the  Array  for 
this  Caufe  at  the  Trial,  if  the  Jury  be  all  Deni- 
zens ;  (notwithstanding  Staundford's  Opinion  to 
the  contrary,  and  the  Books  cited  by  him,/*?/. 
159.  PI.  Cor.)  For  the  Alien  at  his  Peril  fhould 
pray  a  Ventre  facias  per  medietatem  lingua. 
Dyer  357.  Vide  Roll.  Tit.  Trial,  643. 

If  the  Plaintiff  be  an  Alien,  he  mud  fugged 
it  before  the  Awarding  of  the  Venire  facias ; 
but  if  the  Defendant  be  an  Alien,  the  Plaintiff 
is  allowed  to  furmife  thar,  before  or  after  the 
Venire  facias,  becaufe  the  Defendant's  Quality 
may  not  be  known  to  him   before.  2  j  H.  7. 

32- 

If  the  Defendant  be  an  Alien,  on  Notice 

given  by  his  Attorney  to  the  Plaintiff  or  his 
Artorney,  the  Plaintiff  ought  to  enter  it  on  the 
Roll,  to  have  a  Trial  de  medietate  at  his  Peril  *, 
but  the  Court  refufed  to  award  it  for  the  De- 
fendant, on  his  Affidavit  that  he  is  an  Alien. 
Keb.   1  Part  547. 

No  medietas  lingua  was  at  Common  Law,  but  inw},atCafes 
introduced   by   28  Ed.  3.  r.  13.  for  Contracts 
and  Felonies. 

Denizens  are  as  well  thofe  who  are  EnglifJj 
born,  as  thofe  who  are  Aliens  and  made  De- 
nizens by  Patent. 

On  a  Writ  of  Inquiry  of  Damages,  the  In- 
queft  (hall  be  all  or  Englijh,  and  no  Part  of 
Aliens,  for  it  is  out  of  the  Statute. 

R  3  It 
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It  feems  agreed  that  the  fubfequent  Statutes, 
which  require  Jurors  to  have  Tenements  to  a 
greater  Value,  no  way  repeal  the  former  Sta- 
tute, though  the  Englifh  half  of  the  Jury  ought 
to  have  Value  as  in  other  Cafes. 

Where  Iffue  is  joined  between  an  Alien  and 
an  Englifhman,  upon  the  Prayer  of  the  Party,  but 
not  otherwife,  a  medietas  lingua  fhall  be  granted  •, 
but  in  the  Cafe  of  an  Alien  arraigned  of  Treafon 
done  here  he  (hall  be  tried  by  all  Englijh  •,  for 
by  i  Ma,  10.  the  Trial  in  all  Treafons  is  ac- 
cording to  the  Common  Law :  But  it  is  other- 
wife  in  a  Cafe  of  Felony,  Petit  Treafon  or 
Murder.     Vin.  Trial,  187. 

There  is  no  need  in  Cafe  of  an  Indictment  for 
any  of  the  Grand  Jury  ro  be  Aliens. 

In  Trials  where  Medietas  lingua  is  required, 
the  Alien  may  be  aided  de  circumftantibus.  The 
Return  upon  the  Venire  ought  to  be  diftincl,  12 
of  each,  and  to  be  fworn  alternately. 

Wherever  a  Medietas  lingua  is,  a  fpecial  Jury 
is  to  be  returned  :  And  where  a  Jury  is  de  medu 
etate  lingua,  the  Plaintiff  is  not  bound  unlefs  the 
Jury  be  by  fix  of  the  one  and  fix  of  the  other. 

It  muft  be  prayed  on  the  Award  of  the  Ve- 
nire facias,  or  it  will  not  be  allowed;  for  the 
Sheriff  hath  otherwife  by  the  Venire  no  Power 
to  return  Aliens,  or  Conufance  that  an  Alien 
is  in  the  Cafer 

In  this  Trial  the  Court  ought  to  be  informed 
that  one  of  the  Parties  is  an  Alien  before  the 
Award  of  the  Venire. 

If  the  Defendant  be  an  Alien,  the  Plaintiff's 
Attorney  on  Notice  ought  to  enter  it  on  the 
Roll  for  a  Party  Jury  at  his  Peril ;  but  the  Court 
will  not  award  it  for  the  Defendant  on  the  De- 
fendant's Affidavit  that  he  is  an  Alien.  Vin. 
Trial,  288,  289,  290,  CHAP, 
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CHAP.     XII. 

How  the  Jury  ought  to  demean  themfehes, 
whilfl  they  confider  of  their  Verditt  \ 
when  they  may  eat  and  drink,  when 
not\  what  Mtfdemcanor  of  theirs  will 
make  the  Verdi 3  void:'  Evidence  given 
them,  when  they  are  gone  from  the  Bary 
Jpoils  their  Verdift  :  For  what  the  Court 
maj  fine  thein,  and  where  the  Jujlices 
may  carry  them  in  Carts,  till  they  agree 
of  their  Verditt.  An  Amercement  af- 
feered  by  the  Jury. 

THERE  is  a  Maxim,  and  an  old  Cuftom  Jurors  ouSht 
in  the  Law,  That  the  Jury  (hall  not  eat  ^Mot 
nor  drink  after  they  be  fworn,  till  they  have  Dr.  and  Stu- 
given  their  Verdict,  without  the  Affent  and  Li-  dent  158. 
cence  of  the  Juftices;  and  that  is  ordained  by 
the  Law  for  efchewing  of  divers  Inconveniences 
that  might  follow  thereupon  ;  and  that  efpeci- 
ally  if  they  fhould  eat  or  drink  at  the  Cofts  of 
the  Parties ;  and  therefore  if  they  do  fo*  it  may 
be  laid  in  Arreft  of  Judgment. 

But  with  the  Affent  of  the  Jujlices  they  may 
both  eat  and  drink;  as  if  any   of  the  Jurors  For  by  Affent 
fall  Tick  before  they  be  agreed  of  their  Verdict,  of  the  Juftices 
fo  fore  that  he  may  not  commune  of  the  Verdift,  ^J^  eat 
then  by  the  Affent  of  the  Juftices  he  may  have 
Meat  or  Drink,  and  alfo  fuch  other  Things  as 
be  necelTary  for  him ;  and  his  Fellows  alfo  ac 
their  own  Cofts,  or  at  the  indifferent  Cofts  of 
the  Parties,  if  they  fo  agree,  or  by  the  Affent 
R4  of 
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Br.  Jurors,  of  the  Juftices,  may  both  eat  and  drink:  And 
if  the  Cafe  fo  happen,  that  the  Jury  can  in  no 
wife  agree  in  their  Verdict ;  as  if  one  of  the  Ju- 
rors knoweth  in  his  own  Confcience  the  Thing  to 
be  falfe,  which  the  other  Jurors  affirm  to  be  true, 
and  fo  he  will  not  agree  with  them  in  giving  a 
falfe  Verdict ;  and  this  appeareth  to  the  Juftices 
by  Examination  ;  the  Juftices  may  in  fuch  Cafe 
fufrer  the  Jury  to#  have  both  Meat  and  Drink 
for  a  Time,  to  fee  whether  they  will  agree.  And 
if  they  will  in  no  wife  agree,  the  Juftices  may 
take  fuch  Order  in  the  Matter  as  (hall  feem  to 
them  by  their  Difcretion  to  (land  with  Reafon 
and  Confcience,  by  awarding  of  a  new  Inqueft, 

New  Inqueft   and  by  fetting  Fine  upon  them,  that  they  (hall 

Wnenthe  Jreey  find  in  Default>  or  otherwi^  as  they  fta11  think 
canno    agree.  ^^  ^   ^ejr  Difcretion  ;  like  as  they  may  do, 

if  one  of  the  Jury  die  before  the  Verdict,  &c. 

Do  ft.  and  Student  158. 

If  the  Jury,  after  their  Evidence  given  unto 
Where,  if  the  them  at  the  Bar,  do  at  their  own  Charges  eat 
Jury  eat  or     or  drink,  either  before  or  after  they  be  agreed 

avdd  theVe3"  on  their  Verdidt'  "  is  fineable,  but  n  fta11  not 

dift    and      "  avoid  tne  Verdict;  but  if  before  they  be  agreed 

whe're  only     on  their  Verdict,  they  eat  or  drink  at  the  Charge 

foieable.  of  the  Plaintiff,  if  the  Verdict  be  given  for  him, 

it  (hall  avoid  the  Verdict ;  but  if  it  be  given  for 

the   Defendant,  it, (hall   not  avoid  it;  &  fie  e 

converfo.     But  if  after  they  be  agreed  on  their 

Verdict,  they  eat  or  drink  at  the  Charge  of  him 

for  whom  they  do  pafs,  it  (hall  not  avoid  the 

Verdict.     1  In  ft.  227.  b. 

To  give  the  Jury  Money,  makes  their 
Verdict  void ;  by  two  Juftices,  Leon.  1  Part 
18. 

If 
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If  the  Plaintiff,  after  Evidence  given,  and  the  What  deliver- 
Jury  departed  from  the  Bar,  ov  any  for  him,  do  ^^  Jury 
deliver  any  Letter  from  the  Plaintiff  to  any  of  dence  ^aI1 
the  Jury,  concerning   the  Matter  in  Iffue,  or  avoid 'their 
any  Evidence,  or    any  Efcrow,  touching   the  Verdift.   Lit- 
Matter  in  Iffue,  which    was  not  given  in  Evi-  tl/tons39' 
dence,  it  fhall  avoid  the  Verdict,  if  it  be  found  p^t  8  '  ' l 
for  the  Plaintiff;  but  not  if  it  be  found  for  the 
Defendant  \  &  fie  e  converfo.     But  if  the  Jury 
carry  away  any  Writing  unfealed,  which  was 
given  in  Evidence  in  open  Court,  this  fhall  not 
avoid  their  Verdict,  albeit  they  mould  not  have 
carried  it  with  them.      1  Inft.  227.  b. 

By  the  Law  oi  England,  a  Jury  after  their  Howthe  Jury 
Evidence  given  upon  the  Iffue,  ought  to  be  kept  J^i/0^6 
together  in  fome  convenient  Place,  {a)  without  Bailiff. 
Meat  or  Drink,  or  Fire  (c)  (which  fome  Books 
call    an    Imprifonmenr)   and    without    Speech 
with  any,  unlefs  it  be  the  Bailiff,  and  with  him 
only,  if  they  be  agreed.     After  they  be  agreed, 
they  may  in  Caufes  between  Party  and  Party, 
give  a  Verdict ;  and  if  the  Court  be  rifen,  give  When  they 
a  privy  Verdict  before.any  of  the  Judges  of  the  mav  eat  and 
Court,  and  then   they  may  eat  and  drink,  and  Smith's  Com- 
the  next  Morning  in  open  Court  they  may  ei-  wealth  74. 
ther  affirm,  or  alter   their  privy  Verdict ;  and 
that  which  is  given  in  Court  fhall  ftand.     But  Where  there 
in  criminal  Cafes  of  Life  or  Member,  the  Jury  can^e  n?  Pri* 
can  give  no  privy  Verdict,  but  they  muft  give  vy  ' 

it  openly  in  Court.     Ibid. 

(a)  When  the  Jury  depart  from  the  Bar,  (b)  a  Bailiff 
ought  to  be  fworn  to  keep  them  together,  and  not  to  fuffer 
any  to  fpeak  to  them.     2  H.  H.  P.  C.  296. 

(b)  That  a  Bailiff  is  to  be  fworn  in  a  Civil  as  well  as 
in  a  Criminal  Cafe.     Palm.  380. 

(c)  2  //.  H.  P.  C.    297. 

A  privy 


before  Ver 
did. 

The  King 
cannot  be 
nonfuit. 
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A  privy  Verdict  may  be  raken  in  a  Quo  war- 
ranto, Perjury  cu  wherever  the  King  is  Party, 
unlets  in  Cafe  of  Life  and  Death.     Keb.  3  Part 

459- 
Where  the  Neither  can  a  Jury,  fworn  and  charged  in 

Jury  cannot  Cafe  of  Life  or  Member,  be  difcharged  by  the 
be  difcharged  Court,  or  ar)y  other,  but  they  ought  to  give  a 
Verdict.  And  the  King  cannot  be  nonfuitj 
for  he  is,  in  Judgment  of  Law,  ever  prefent  in 
Court;  but  a  common  Perfon  maybe  nonfuit* 
And  in  Civil  Actions,  the  Juftices,  upon  Caufe, 
1  Inft.  227.  b.  may  difcharge  lhe  j.jry#     Br  in01tefty  68,  47, 

But  this  is  againft  common  Practice;  and  I 
have  known,  that  after  a  Jury  of  Life  and  Death 
have  been  fworn,  and  charged  with  Prifoners  ar- 
raigned, the  Judge  having  been  credibly  inform- 
ed, that  it  was  a  Jury  pack'd  to  favour  fome  Pri- 
foner,  has  difcharged  that  Jury,  and  made  the 
Sheriff  return  another  prefently. 
Information.  In  an  Information  by  an  Informer,  qui  tam9 
&c.  the  Informer  may  be  nonfuited.  1  Inft. 
j  39.     Coke'*  Entries 9  Tit.  Information,  394. 

In  Hillary  Term  Sexto  II  8.  Rotul  358.     It 
was  alledged  in  Arreft  of  the  Verdict  at  the  Nifi 
PritiSy  That  the  Jurors  had  eat  and  drank.  And 
upon  Examination  it  was  found,  that  they  had 
firft  agreed,  and  that  returning  to  give  their  Ver- 
dict, they  faw  Rede  Chief  Juttice  in  the  Way, 
going  to  fee  a  Fray,  and  they  followed  him,  Et 
inveniendo  viderunt fcyphum  &  inde  biberunt.  And 
Jurors  fined,    for  this  every  one  of  them  was  fined  40  d.  And 
the  Plaintiff  had  Judgment  upon  the  Verdict. 
Dyer  37. 
Jurors  at  the       And  Dyer  218.     At  the  Nifi  Prim,  the  Jury 
NijtPnus  fi-    affer  thejr  Charge  given,  returned  and  faid,  That 

ned  in  Bank,      .  n  j  i       l    j 

for  eating       l«ey  were  a"  agrced  except  one,  who  had  eat  a 

Pears,  and  Pear, 

drinking  AU. 
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Pear,  and  drank  a  Draught  of  Ale,  for  which 
he  would  not  agree  -,  and  at  the  Requeft  of  the 
Plaintiff,  the  Jury  was  fent  back  again,  and 
found  the  Iflue  for  the  Plaintiff.  And  the  Mat- 
ter aforefaid  being  examined  by  the  Oath  of  the 
Jurors  feparatim,  and  the  Bailiff  who  kept  them, 
and  found  true,  the  Offender  was  committed, 
and  afterward  found  Surety  for  his  Fine.  £/,  &V. 
And  Fitzherbert,  the  then  Juftice  of  Affife,  gave 
him  Day  in  Banco,  &c.  At  which  Day  a  Fine 
of  twenty  Shillings  was  then  affeffed.  Et  quoad 
Ball.  Curia  advifare  vult.  But  the  Plaintiff'  had 
his  Judgment. 

In  Trefpafs  by  Mounfon  againft  Wefty  the 
Jury  was  charged,  and  Evidence  given,  and  the 
Jurors  being  retired  into  a  Houfe  for  to  confi- 
der  of  their  Evidence,  they  remained  there  a 
long  Time  without  concluding  any  Thing  ;  and 
the  Officers  of  the  Court  who  attended  them, 
feeing  their  Delay,  fearched  the  Jurors,  if  they 
had  any  Thing  about  them  to  eat ;  upon  which  Fined  for  ha- 
Search  it  was  found,  that  fome  of  them  had  Figs,  vinS  Figs  and 
and  others  Pippins,  for  which,  the  next  Day  the  the^msa  °Ut 
Matter  was  moved  to  the  Court,  and  the  Ju- 
rors were  examined  upon  Oarh,  and  two  of  them 
did  confefs,  that  they  had  eaten  Figs  before  they 
had  agreed  of  their  Verdict;  and  three  other  of 
them  confelTed,  that  they  had  Pippins,  but  did 
not  eat  of  them,  and  that  they  did  it  without 
the  Knowledge  or  Will  of  any  of  the  Parties. 
And  afterwards  the  Court  fet  a  Fine  of  5  /.  upon 
each  of  them  which  had  eaten ;  and  upon  the 
others  which  had  not  earen,  4OJ.  But  upon  great 
Advice  and  Confideration  had,  and  Conference 
with  the  reft  of  the  Judges,  the  Verdict  was 
held  to  be  good,  notwuhftanding  the  faid  Mil- 
demeanor.     Leon.  1  Part  133. 

And 
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Fined  for  cat-      And  fee  the  Book  of  Entries  25 r.     The  Ju- 
w^aiiins      rors,  after  they  went  from  the  Bar  ad  feipfos  of 
their  Verdicl  to  advife  comederunt  qua/dam  fpe- 
cias,  fell.  Raifins,  Dates,  %3c.  at  their  own  Cofts, 
as  well  before  as  after  they  were  agreed  of  their 
Verdicl.     And  the  Jurors  were   committed  to 
Prifon,  but  their  Verdicl   was  good,  although 
the  Verdicl:  was  given  againft  the  King. 
Fineablefor         In  Ejeftione  firm<c  it  was  found  for  the  De- 
having  Sweet-  fendant  *,  three  of  the  Jurors  had  Sweet-meats 
meats,  lsc      jn  t^e[r  p0CketS9  an(j   thofe  three  were  for  the 

tho^they  do  -P^'nt^ff»  unt^  lnev  were  fearched  and  the  Sweet- 
not  eat  them,  meats  found,  and  then  did  agree  with  the  other 
See  Ph.  Com.  nine,  and  gave  Verdicl  for  the  Defendant.  It 
5'9-  °ne  was  the  Opinion  of  the  Juftices,  That  whether 
prtfoned  for™"  ^Y  eat  or  nor>  chev  were  fineable  for  having 
having  Sugar- °f  tne  Sweet-meats  with  them,  for  that  is  a 
candy  and  Li-  very  great  Mifdemeanor.     Godbolt  353, 

quorifti  about 
him. 

Jurors  carted.      40  AJfife  Placito  ir.  The  Juftices  faid,  That 
if  the  Jurors  will  not  agree  in  their  Verdicl:,  the 
Juftices  may  carry  them   in  a  Cart  along  with 
them,  till  they  are  agreed. 
The  fame  E-      The  Jury  were  gone  from  the  Bar  to  confer 
vidence  given  0f  their.  Verdict,  and  one  of  the  Witneftes  be- 
to  the  Jury,    fore  fworn  on  tne  Defendant's  Part,  was  called 
tone  fronTthe  ^Y  ^e  Jurors»  and  ne  recited  again  his  Evidence 
Bar,  fpoils  the  to  them,  and  after  they  gave  their  Verdicl  for 
Verdict.         the  Defendant.     And  Complaint  being  made  to 
the  Judge  of  the  A  (fifes  of  this  Mifdemeanor, 
he  examined  the  Inqueft,  who  confefled  all  the 
Matter,  and  that  the  Evidence  was  the  fame  in 
Effect  that  was  given  before,  6?  non  alia  nee  di- 
verfa.     And  this  Matter  being  returned  by  the 
Pojlea,  the  Opinion  of  the  Court  was,  That  the 

Ver- 
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Verdict  was  not  good,  and  a  Venire  facias  de 
novo  was  awarded.     Cro.  laft:  Part  189. 

Trinity -Term  1653.  between  Web  and  Tay- 
lor, Copies  of  a  Bill,  Anfwer  and  Depofitions 
were  proved,  but  not  all  read,  and  delivered  to 
the  Jury,  who  carried  them  with  them  from 
the  Bar  in  a  Bundle,  which  they  laid  by  them 
and  did  not  look  on  -,  yet  their  Verdict  at  the 
Bar  was  fet  afide  for  this  Caufe,  and  the  Court 
would  not  regard  their  faying,  that  they  did  not 
read  them,  for  they  might  fay  that  ro  lave  them- 
felves  ;  it  being  a  Fault  to  take  any  Thing  with- 
out the  Court's  Knowledge.  Roll.  Trial,  714. 
fl.6. 

If  the  Names  of  the  Jurors  be  tranfpofed  in 
the  Panel  of  the  Habeas  Corpora,  as  thofe  which 
were  firft  in  the  Panel  of  the  Venire  facias,  be 
fet  laft  in  the  Habeas  Corpora^  'tis  good  Caufe  lor 
a  new  Trial.     So  held  in  the  Exchequer,  1694. 

If  the  Venire  be  returned,  but  not  filed,  the 
Panel  may  be  changed ;  but  by  Windham,  Not 
reafonable  the  Jury  returned  fhould  be  changed 
without  Motion.     Keb.  1  Vol.  562. 

If  one  of  the  Parties  fay  to  the  Jury  after  they  ](  a  Party 
are  gone  from   the  Bar,  Tour  are  weak  Men,  it  fpeaktothem. 
is  as  clear  of  my  Side  as  the  Nofe  in  a  Man's  Face  -, 
this  is  new  Evidence,  for  his  Affirmation  may 
much   perfwade   the  Jury,  and   therefore  fhall 
quafh  the  Verdict.     Roll.  Trial,  yi6.  pi.  20. 

So  if  any  of  the  Party's  Servants  fpeak  to  the 
Jury,  and  the  Verdict  goes  for  his  Mafter,  ic 
may  be  qualhed  ;  but  if  for  the  other  Side,  'tis 
only  fineable.     Keb.  300,  1  Parr. 

So  if  any  Thing  be  read  to  them,  which  they 
ought  not  to  have  with  them,  as  a  Book  of  De- 
pofitions,  fome  whereof  were  read  in  Evidence. 
Prat's  Cafe  2 1  Jac.  Roll.  Trial  716.  pi,  19. 

The 
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Efcrow  deli-       The  Plaintiff  delivered  an  Efcrow  to  a  Juror 
vered  to  a  Ju-  impanelled,    before  he  was  fworn,  who  after- 

wa^fwoTn!16  Wafds  ^fog  fw0rn'  and  §0ne  Wlth  the  JUfy 
vitiates  the*  ^rom  tne  Bar,  t0  confider  of  the  Verdift,  fhew- 
Verdicl.  ed  the  fame  Efcrow  to '  his  Companions,  who 
found  for  the  Plaintiff.  The  Minifter  who  kept 
the  Inquefl,  informed  the  Court  hereof,  and  the 
Jury  being  examined  confeiTed  the  Matter  afore- 
faid,  upon  which  Judgment  wasftayed  ;  for  af- 
ter the  Jury  are  fworn,  they  ought  not  to  fee  nor 
carry  with  them  any  other  Evidence  but  what 
was  delivered  to  them  by  the  Court:  Afterwards 
the  Plaintiff  faid,  That  the  Efcrow  proved  the 
fame  Evidence  which  was  given  to  them  at  Bar 
by  him  ;  wherefore  it  was  not  fo  bad  as  if  it  had 
been  new  Evidence  not  given  before :  Sed  non 
allocatur.  11  H.  4.  17.  Roll.  Trial,  714.  ' 
pi.  8. 
Church  Book  Pafch.  38  Eliz.  Inter  Vicary  and  Farthing,  at 
delivered  to  the  Ni/i  Prius.  The  Iffue  was  about  Nonage, 
the  Jury,  Aa  ancj  tw0  Church  Books  were  given  in  Evidence, 
one  whereof  was  delivered  to  the  Jury  in  Court, 
by  the  Affent  of  Parties,  and  afterwards  the  other 
was  delivered  to  the  Jury  out  of  the  Court,  by 
the  Solicitor  of  the  Plaintiff,  without  the  Affent 
of  the  Court;  and  a  Verdid  for  the  Plaintiff; 
and  this  was  indorfed  on  the  Pqftea  ;  the  Que- 
ftion  was,  Whether  this  mould  make  the  Ver- 
dict void,  or  no?  For  the  Juftices  differed  •in 
Opinion,  Popham  and  Gawdy  that  ir  fhould  not, 
F enner  and  Clench  that  it  mould;  the  Negative 
Juftices  gave  thefe  Reafons  *,  That  the  Book  was 
delivered  in  Evidence  in  the  Court,  and  fo  the 
other  Party  might  anfwer  to  it,  and  that  the 
Court  had  informed  the  Jury  of  the  Validity 
thereof,  how  far  they  were  to  believe,  with  many 
other  Reafons :  But  the  Affirmative  was  urged, 

becaufe 
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becaufe  there  might  be  fome  Matter  in  this  Book 
to  induce  them  otherwife  than  was  intended  be- 
fore, and  becaufe  it  was  delivered  on  his  Parr, 
for  whom  the  Verdict.  pafifed,  without  the  Court's 
Aflcnt-;  yet  Judgment  was  afterwards  given  for 
the  RJaintiff.  Cro.  Eliz.  411.  RclL  Trials 
715.  pL  11.  See  Moor's  Reports  452.  The 
Books  differ,  for  Cro.  makes  Clenebgwc  his  Opi- 
nion for  the  Verdict.  But  Moor  brings  him  on 
,the  other  Side,  which  I  conceive  is  trueft ;  and 
for  my  Part,  I  know  no  Reafon  why  foiftingof 
Evidence  to  the  Jury,  without  the  Court,  mould 
have  any  Favour  at  all. 

In  the  Cafe  of  Taylor  and  VAbb*  Tr'in.  1653,  Confider  the 
B.  R:  Twifden  moved  to  fet  afide  a  Verdict  given  Reafonsinche 
at  Bar,  becaufe  that  after  Evidence,  when  the  oimer    acs" 
Writings  were  delivered  to  the  Jury,  fome  Wri- 
tings which  were  not  fealed  (and  therefore  ought 
not  to  be  delivered  to  the  Jury)  were  delivered 
by  a  Stranger  to  the  Jury. 

Hale9  CounfeJ  of  the  other  Side,  produces  an 
Affidavit  of  the  Foreman  of  *he  Jury,  that  they 
made  no  ufe  of  them  in  giving  their  Verdict, 
and  that  mod  of  thofe  Writings  were  read  in 
Court,  in  Evidence  upon  the  Trial  •,  and  Hale 
faid,  That  if  this  fhould  avoid  the  Verdict,  then 
it  would  be  in  the  Power  of  any  Stranger  un-* 
known,  and  againlt  the  Mind  of  the  Parties, 
to  avoid  any  Verdict. 

Rotte  Chief  Juflice :  The  Affidavit  of  the  Jury 
ought  not  to  be  allowed  to  make  good  their  own 
Verdict,  for  now  they  are  (as  it  were)  Parties, 
and  have  offended,  and  ihall  not  be  allowed  by 
their  own  CJath  to  take  off  their  Offence ;  and 
it  is  the  Duty*  of  the  Jury  to  look  what  Wri- 
tings they  receive  before  they. go  from  the  Bar; 
and  if  any  fuch  Paper  be  wrap'd  up  among  other 
3  Papers 
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Papers  delivered  to  them  by  the  Court,  fo  foon 
as  they  have  difcovered  it,  they  fhould  call  in  the 
Tipftaff  who  keeps  them,  and  deliver  it  to  him, 
and  to  teftify  they  made  no  ufe  of  it ;  and  he 
iaid  it  would  be  dangerous  to  give  the  lead  Way 
to  the  delivering  of  any  Writings  to  a  Jury. 

And  at  another  Day,  Rolle  cited  11  H.  4. 18. 
The  Plaintiff  (before  the  Trial)  delivered  aBre- 
viate  of  his  Evidence  to  the  Jury,  which  con- 
tained no  more  than  was  proved  in  Court,  yet 
by  this  the  Verdict  was  avoided:  So  Mich.  31 
Eliz.  C.  B.  Metcalf  and  Dean.  After  the  Jury 
were  gone  from  the  Bar,  they  fent  for  one  of 
the  WrimelTes  and  re-examined  him,  who  gave 
the  very  fame  Evidence  that  he  had  before  given 
in  Court,  yet  the  Verdict  was  avoided;  and  the 
Reafon  of  both  is,  a  Fear  and  Jealoufy  that  other 
Matters  might  be  given,  &c.  Roll.  Trial,  715. 
pi.  13. 

37  Eliz.  Farthing's  Cafe:  A  Paper  not  under 
Seal,  which  was  given  in  Evidence,  was  deli- 
vered to  the  Jury ;  this  did  not  avoid  the  Ver- 
dict, becaufe  here  can  be  no  fuch  Fear ;  and  by 
Rolle,  if  any  Writing  (though  not  given  in  Evi- 
dence) be  delivered  to  the  Jury  by  the  Court,  it 
fhall  not  avoid  the  Verdict.  And  in  the  prin- 
cipal Cafe  the  Verdict  was  avoided. 
Efcrow  from  Hill.  40  Eliz.  Rot.  147.  In  Arreft  of  Judg- 
one  who  was  meut  after  Verdict,  it  was  alledged,  that  a  Ju- 
no Party.  ror  ^1^^  lo  his  Companions  an  Efcrow  for 
Evidence  to  them,  which  was  not  given  in  Evi- 
dence at  the  Trial ;  and  adjudged  no  Caufe  to* 
arreft  Judgment,  unlefs  it  had  been  received  from 
one  of  the  Parties,  which  did  not  appear,  Moor 
54.6.  but  otherwife  if  it  had  been'  given  by  a 
Party,  and  the  Jury  had  found  for  him.  Roll. 
Trial,  715.  pi.  15,  16. 

In 
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The  Jury  ought  not  10  fee  or  carry  with  them 
any  other  Evidence,  than  that  which  is  delivered 
them  by  the  Court,  and  by  the  Party  himfelf 
brought  into  Court  and  given  in  Evidence, 
for  it  is  Caufe  to  arrefl  the  Judgment ;  as  upon 
Evidence  to  a  Jury  to  prove  J.  S.  to  be  Heir  to 
W.  S.  a  Pedigree  drawn  by  a  Herald  at  Arms  is 
not  Evidence,  nor  will  the  Court  fuffer  the  Jury 
to  have  it  with  them ;  for  it  is  only  private  In- 
formation without  any  Proof  by  Office  or  other 
fubftantial  Matter. 

A  Jury  may  have  with  them  an  Exemplifi- 
cation of  Witnefles  examined  in  Chancery  upon 
Oath  who  are  dead;  but  if  the  Exemplification 
comprehends  fome  Witnefles  who  are  dead  and 
fome  who  are  living,  they  (hall  not  have  it  with 
them. 

No  Deed  or  Writing  mall  be  privately  deli- 
vered to  a  Jury  that  was  not  openly  (hewed ;  nor 
Copies  of  Books,  &c.  but  with  the  Affent  of 
Parties. 

Writings  or  Books  not  under  Seal,  or  a  Fine 
indented  not  exemplified,  cannot  be  delivered 
to  the  Jury  without  Affent  of  Parties-,  though  if 
delivered  by  the  Court  without  fuch  AlTem* 
this  will  not  avoid  the  Verdict,  where  they  are 
before  given  in  Evidence. 

Nothing  can  be  delivered  to  a  Jury  without 
Affent  but  that  which  is  of  Record  or  under  Seal, 
as  the  Chirograph  of  a  Fine,  though  it  may  be 
given  in  Evidence,  is  not  to  be  delivered  to  a  Ju- 
ry, and  indeed  if  Evidence  under  Seal  be  read  in 
Court,  the  Jury  regularly  ought  to  have  it  with 
them,  but  not  if  it  be  not  under  Seal. 

Where  there  are  feveral  Depofitions  under  the 
Great  Seal  given  in  Evidence,  fome  of  them  are 
read,  fome  not,  thefe  the  Jury  may  have  with 

Vol.  I.  S  them 
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them  as  being  under  the  Great  Seal,  and  mighc 
be  all  relative  to  the  fame  Purpofe.     Vin.  Trial, 

372- 

In  the  Cafe  of  Duke  and  Ventris,  Mich.  1656. 

B.  R.  tried  at  Bar,  one  Mr.  Beverley  of  Suffolk, 
.a  Barrifter,  was  returned  of  the  Jury,  who  (ha- 
ving been  at  a  Trial  of  the  fame  Caufe  above 
twenty  Years  before,  in  the  Exchequer,  and  heard 
there  great  Evidence  to  make  a  Deed  fraudu- 
lent which  was  now  the  Conteft)  demanded  of 
the  Court,  whether  he  ought  to  inform  the  reft 
of  the  Jury  privately  of  this,  or  conceal  it,  or 
declare  it  in  open  Court  ?  The  Court  ordered 
him  to  come  into  Courr,  and  deliver  all  his 
Knowledge  which  he  heard  then  proved  (which 
Evidence  was  not  now  given,  becaufe  rhe  Par- 
ties were  dead);  and  fo  he  did,  being  not  fworn 
\t  ta  again,  but  only  upon  the  Oach  taken  as  a  Ju- 

ryman. 

And  certainly  it  is  of  dangerous  Confequence 
to  receive  a  Verdid  againft  Evidence,  given  on 
Suppofal  that  fome  of  the  Jury  knew  orherwife, 
or  on  private  Information  given  by  one  Juryman 
to  the  Reft,  where  he  cannot  be  crofs- examined-, 
and  let  fuch  Jurors  beware  of  Attainr,  but  the 
beft  Way  is  (as  before)  in  open  Court. 
Jury  adjourn-  In  a  Writ  of  Error,  the  .firft  Error  afllgned 
*d.  was,  That  Termino  Trin.  ten   Jurors,  and  no 

more,  did  appear.  This  ex  ajfenfu  partium  was 
adjourned  until  Craflino  Animar.  on  which  Day 
two  others  came  in  and  were  fworn,  being  of 
the  firft  Panel. 

The  Court  were  all  clear  of  Opinion,  That 
this  is  no  Error,  this  being  good  enough, 
they  being  all  to  be  called  again.     Leon.  3  Part 
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If  a  Juror  depart  after  he  is  fworn,  he  fhaU  Juror  depart 
be  fined  and  imprifoned,  and  by  AfTent  of  Par- 
ties, another  Juror  may  be  fworn.     Bro.  Jurors 
46.  Ub.  5.  40. 

If  a  Man  be  nonfuited  after  the  Jury  is  ready 
ro  give  their  Verdict,  the  Court  may  caufe  the 
Amercement  of  the  Plaintiff  to  be  prefently  af- 
feered  by  the  Jurors.     Ub.  8.  39. 

If  a  Jury  give  their  Verdict  by  Lot,  it  is  a 
Mifdemeanor  and  Caufe  of  a  new  Trial,  although 
in  Prior  and  Powel's  Cafe,  Keble  1  Vol.  811.  a 
new  Trial  was  denied,  becaufe  the  Lot  feemed 
there  very  innocent. 

But  fee  Keble9 %  3  Part  805.     A  Jury,  on  Af- 
fidavit^ that  they  gave  their  Verdict  on  throw- 
ing Crofs  and  Pile,  were  bound  to  appear  to  an 
Information ;  which  'tis  faid  broke  one  of  the 
Jurors  Hearts.     Keb.  1  Part  811. 

Upon  a   Motion  for  a  new  Trial,  on    the  The  Kwg  *- 
Judge's  Certificate  that  the  Verdict  was  againft  ga'nft  Mar- 
Evidence    in  Perjury  ;    the  Court   faid,  there  c£ant>  Keb-  * 
could  be  no  new  Trial  for  or  againft  the  King,    arH°44°f> 
and  denied  ir,  but  faid,  the  Certificate  might 
mitigate  the  Fine. 

Nota ;  The  Court  will  not  award  new  Trials 
on  the  Jurors  gainfaying  their  Verdicts,  unlefs 
the  Judge,  before  whom  it  is  tried,  conceived 
the  Verdict  to  be  given  againft  Evidence.  Per 
Cur.  13  Car.  2,  B.  5. 

The  Jury  appearing  and  fworn  in  an  Infor- 
mation of  Extortion,  the  Court  would  not  dis- 
charge the  Jury  upon  a  Cejfat  Procejfas,  fo  the 
Attorney  General  caufed  the  Clerk  ot  the  Crown, 
to  enter  a  Noli  prof equi. 

The  Duke  of  Richmond  verfus  Wifc^  Pafch, 
23  Car.  2.  B.  R.     In  an  Ejectment  the  parties  1  Vspt.  1^ 
fead  a  Trial  at  Bar,  and  a  Verdict  for  the  PJain- 
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tiff.  The  Court  was  moved  to  fet  afide  this 
Verdict,  upon  an  Affidavit  made  of  thefe  Mif- 
Mifdemeanor  demeanors  in  the  Jury,  viz.  That  they  had 
of  a  Jury.  Bottles  of  Wine  brought  them  before  they  had 
given  their  Verdict,  which  were  put  into  a  Bill 
together  with  Wine  and  other  Things,  which 
were  eat  and  drunk  by  the  Servants  of  the  Jury, 
and  the  Tipftaffs  that  attended  them  at  the  Ta- 
vern where  they  wereconfultingof  their  Verdict. 
That  this  Bill  (after  the  Verdict  given)  was  paid 
by  the  Plaintiff's  Solicitor ;  and  that  after  they 
had  given  up  their  privy  Verdict,  they  were 
treated  at  the  Tavern  by  the  Plaintiff's  Solici- 
tor before  the  Affirmance  of  it  in  Court. 

Council  being  heard  on  both  Sides  as  to  thofe 
Matters,  the  Court  delivered  their  Opinion  fe- 
rialim,  that  the  Verdict  fhould  (land.     They 
faid,  they  were  not  upon  a  difcretionary  fetting 
afide  of  the  Verdict,  as  when  the  Jury  goes  a- 
gainft  Evidence  :  But  whether  thefe  Mifcarriages 
fhall  avoid  it  in  Point  of  Law? 
Eating  atthc        They  all  agreed,  That  if  the  Jury  eat  or  drink 
Party'sCharge  at  tne  Charge  of  the  Party  for  whom  they  find 
Verdidl  C       the  Verdict,  it  dilannuls  the  Verdict;  but  here 
it  doth  not  appear,  That  the  Wine  they  drank 
was  had  by  the  Order  of  the  Plaintiff,  or  any 
Agent  for  him :  'Tis  true,  in  regard  his  Solici- 
tor paid  for  it  afterwards,  it  doth  induce  a  Pre- 
emption that  he  befpoke  it;  but  that  again  is 
extenuated  by  its  being  put  into  a  Bill  with  other 
Things  that  were  allowable;  and  if  the  Verdict 
fhould  be  quafhed  for  this  Caufe,  it  muff  be  en- 
tred  upon  the  Roll,  that  it  was  for  drinking  at 
the  Plaintiff's  Charge;  and  it  is  not  proved  that 
Being  treated  tnjs  Wine  was  provided  by  him  :  And  as  to  the 

tiff  afar^1"  ot^er  *>art'  ^  hat  they  rece^ved  a  Treat  from  the 
privy  Verdia,  Plaintiff,  after  their  privy  Verdict  given,  and 
does  not  fpoil  before 

the  Verdia. 
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before  it  was  given  up  in  Court,  that  fhall  not 
avoid  the  Verdict. 

But  if  the  Defendant  had  treated  them,  and  Unleis  itin- 
they  had  changed  their  Verdict,  as  they  might  duces  them  to 
have  done  in  Court,  it  fhould  then  have  been  vVrdfft. 
void.  Co.  Lit.  227.  £.  If  after  the  Jury  be  agreed 
on  their  Verdict  (which  the  Chief  Juftice  faid 
muft  be  intended  fuch  an  Agreement  as  hath  the 
Signature  of  the  Court  put  upon  it,  viz.  a  privy 
Verdict)  they  eat  and  drink  at  the  Charge  of  him 
for  whom  they  do  pafs  it,  it  fhall  not  avoid  the 
Verdict ;  and  if  it  fhould,  the  Court  faid,  mod 
Verdicts  given  at  the  Afiizes  would  be  void,  for 
there  'tis  ufual  for  the  Jury  to  receive  a  Collation 
after   the  privy  Verdict  given,  from   him  for 
whom  they  find. 

But  fuch  Practice  ought  not  to  be,  and  if  any  Speaking  to 
of  the  Parties,  their  Attornies  or  Solicitors  fpeak  the  Jury  by  a 
any  Thing  to  the  Jury,  before  they  are  agreed  Pa^y  con- 
relating  to  the  Caufe,  (viz.)  Mat  it  is  a  ckar™™£™c 
Caufe^  or  I  hope  you  will  find  for  fuch  a  one,  or  Verdict, 
the  like,  and  they  find  accordingly,  it  (hall  avoid 
the  Verdict;  but  if  Words  of  Salutation,  or  the  Words  of  Sa- 
like,  pafs  between  them,  (as  was  endeavoured  lutation  do 
to  be  proved)  it  fhall  not.     Alfo  if,  after  they  not' 
depart  from  the  Bar,  any  Matter  of  Evidence  be  £a^"ff^en 
given  them,  as  Depofuions,  or  the  like,  though  thejr  Depar- 
the  Jury  fwear  they  never  looked  on  them,  yet  ture  from  the 
that  (hall  quafh  their  Verdict.     But  they  all  held  Bar,  will  avoid 
in  this  Cafe,  that  though  there  was  great  Mat- lC* 
ter  of  Sufpicion,  yet  there  was  not  Matter  of 
clear  Proof  (as  there  ought  to  be)  fufficient  to 
difannul  this  Verdict ;  but  they  faid,  it  was  a 
great  Mifdemeanor  in  the  Jury,  for  which  they 
ought  to  be  fined,  and  that  the  Plaintiff's  Soli- 
citor had  carried  himfelf  with  much  Blame  and 
S  3  Indif- 
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Tipftaffs  fin'dlndifcretion  j  and  the  two  Tipftaffs  which  at- 

for  not  keep-  rended  tne  Jury,  for  that  they  were  not  more? 

froni  Winef   carenA  but   connived   at   thefe   Matters,  were 

fined  the  one  forty  Shillings  (who  appeared  mod 

in  Fault)  and  the   other  twenty  Shillings.     1 

Vent,  124. 

One  commit-     Anonymus,  Mich.  21  Car.  2.  B.R.   One  was 

ted  for  fending  committed  for  fending  a  Note  to  a  Juryman,  (af- 

to  know  the     ter  a  privy  Verdict  given)  to  know  what  Ver- 

Privy  Verdicl.  dja  they  gaye       <  ^  ^ 

The  Jury  being  in  great  Doubt  agreed  to  try 
the  Event  by  tolling  up  a  Sixpence ;  and  the 
Chance  being  for  the  Plaintiff,  they  found  a  Ver- 
dict accordingly.  The  Court  fet  their  Verdict 
afide,  and  granted  a  new  Trial ;  and  ordered  the 
Jury,  who  were  of  the  County  of  Northumber- 
landy  to  attend  the  Court  the  next  Term.  Jones 
f.  83.     2  Lev.  208. 


CHAP. 
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CHAP.     XIII. 

What  Punifoment  the  Law  hath  pro- 
vided for  Jurors  offending ;  as  ta- 
king Reward  to  give  their  Verdict. 
Of  Embraceors.  Decies  tantum.  At- 
taint. Several  Fines  on  Jurors.  What* 
1/J'ues  they  forfeit,  and  of  Judgment 
for  Jiriking  a  Juror  in  Weftmin- 
fter,  &c. 

YO  U  have  already  heard  how  the  Court 
may  fine  the  Jurors  for  their  Mifdemea- 
riors  in  giving  up  their  Verdict-,  I  will  proceed 
in  fhewing  what  Punifhments  they  are  liable 
unto,  if  they  neglect  their  Duty  ;  and  doubtlefs 
no  Men  have  more  need  of  knowing  what  Pe- 
nal ies  the  Law  inflicts  on  their  Offences,  than 
common  Jurors,  who  too  often  being  pre-en- 
gaged with  Favour  to  the  Plaintiff,  or  Malice 
againft  the  Defendant,  &  fie  e  converfo^  or  with 
common  Intereft  (as  they  call  it)  where  Tithes 
or  Commons  are  in  Queftion,  will  neither  hear- 
ken to  their  Evidence  nor  Direction  of  the  Judge, 
but  fubvert  the  whole  Drift  of  the  Common  Law, 
which  will  have  them  of  the  Neighbourhood 
where  the  Fact  was  committed,  to  the  End  that 
they  knowing  mod  of  the  Fact,  may  confequent- 
ly  give  the  bed  Verdict*,  yec  contrariwife,  Ju- 
rors who  live  neared,  do  now-a-days,  mod  com- 
monly fo  fe;ter  themfelves  with  Favour  or  Ani- 
roofities  to  the  Parties-,  that  thole  which  live 
fartheft  off  (as  Juries  from  other  Counties)  for 
the  moft  part  give  the  cleared  Verdicts.  And 
S  4  how 
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how  fhould  the  Judges  remedy  this  Mifchief  bnt 
by  feverely  punifhing  thofe  Juries  which  offend? 
The  Law  in  this  will  be  their  Guide,  for  with- 
out Doubt,  (excepting  Life  and  Member)  the 
Law  hath  provided  more  fevere  Punimments 
againft  Juries,  than  againfl:  any  other  Offenders 
whatfoever,  as  well  knowing  that  corruptio  op- 
timi  eft  pejfima :  And  common  Jurors  generally 
have  nothing  to  do  with  this  Verfe,  Oderunt 
peccare  boni>  virtutis  amore  \  therefore  it  is  fit 
they  mould  be  concerned  in  the  next,  Oderunt 
peccare  mali,  formidine  Pcen*\  wherefore  the 
Defcription  of  what  this  Pcena  is,  (hall  be  the 
Subject  of  this  Chapter. 
T)ie  Penalty  If  any  Juror  take  a  Reward  to  give  his  Ver- 
pf  Jurors  ta-  dicl,  and  be  thereof  attainted,  at  the  Suit  of 
IcinpRewvdi.  other    lhan    thc  party>  and  maketh   pin(^   hc 

which  fueth  (hall  have  Half  the  Fine;  and  if 

any  of  the  Parties  to  the  Plea  bring  his  Action 

againfl:  fuch  Juror,  he  (hall  recover  his  Damages. 

And  the  Jurors  fo  attainted  (hall  have  Imprifon- 

ment  for  one  Year,  which  Imprifonment  (hall 

not  be  pardoned  for  any  Fine:  This  is  by  thc 

Statute  of  34  E.  3.  cap.  8. 

Shall  rot  ferve      5  E>  3>  cap.  io.  it  is  accorded,  That  if  any 

of  any  other    Juror  in  Affizes,  Juries  or  Inquefts,  take  of  the 

inqueft.  one  Party,  or  of  the  other,  and  be  thereof  duly 

attainted,  that  hereafter  he  (hall  not  be  put  into 

any  Afilzes,  Juries  or  Inquefts;  and  neverthe- 

lcfs  he  fhall  be  commanded  to  Prifon,  and  fur- 

Imprifoned      ther  ranfomed  at  the  King's  Will.     And  the 

andranfomed,  Juftices,  before  whom  fuch  Afilzes,  Juries  an4 

(that  is)  fined.  Inquefts,  (hall  pafs,  (hall  have  Power  to  inquire 

and  determine  according  to  this  Statute. 

A  Ivlan  would  think  that  thefe  Statutes  mould 
have  frighted  any  Juror  from  taking  Rewards 
to  give  his  Verdict.     Bur, 

r—  Quid 
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■         £>uid  non  mortalia  peclora  cogis 
Auri  facra  fames  ? 

So  facred  is  this  Love  of  Money,  that  Con- 
fidence herfelf  muft  vail  to  it,  and  not  (land  in 
Competition  with  fuch  Allurements:  Where- 
fore the  Law  did  redouble  its  Force ;  nay  more, 
produced  a  Decies  tantum,  fcil.  That  a  Juror 
taking  Reward  to  give  his  Verdict,  mall  pay  ten 
Times  as  much  as  he  hath  taken ;  which  For- 
feiture, methinks,  fhould  make  even  thofe  who 
love  Money  beft,  refufe  to  take  Money  upon 
fuch  an  Account,  becaufe  it  is  like  a  Canker  in 
their  Eftates,  depriving  them  in  the  End,  of  ten 
Times  more  than  it  brought  •,  for  which  hear 
the  Statute  38  E.  3.  cap.  12. 

Item,  As  to  the  Article  of  Jurors,  in  the  34th  d  tries  tantum 
Year,  it  is  afTented  and  joined  to  the  fame,  that 
if  any  Jurors  in  Aflizes  fworn,  and  other  Inqueft 
to  be  taken  between  the  King  and  Party,  or 
Party  and  Party,  do  any  Thing  take  by  them 
or  other  of  the  Party,  Plaintiff  or  Defendant,  to 
give  their  Verdict,  and  thereof  be  attainted  by 
Procefs  contained  in  the  fame  Article,  be  it  at 
the  Suit  of  the  Party  that  will  fue  for  himfelf,  or 
for  the  King,  or  any  other  Perfon,  every  of  the 
faid  Jurors  fhall  pay  ten  Times  as  much  as  he 
hath  taken:  And  he  that  will  fue  fhall  have  the 
one  Half,  and  the  King  the  other  Half-,  and 
that  all  the  Embraceors,  that  bring  or  procure  Embraceow. 
fuch  Inquefts  in  the  Country,  to  take  Gain  or 
Profir,  (hall  be  punifhed  in  the  fame  Manner 
and  Form  as  the  Jurors.  And  if  the  Juror  or 
Embraceor  fo  attainted  have  not  whereof  to  make 
gree,  in  the  Manner  aforefaid,  he  fhall  have  the 
Imprifonment  of  one  Year.     And  the  Intent  of 

the 
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the  King,  of  great  Men,  and  of  the  Commons, 
is,  that  no  Juftice  or  other  Minifter  (hall  in- 
quire of  Office,  upon  any  of  the  Points  of  this 
Article,  but  only  at  the  Suit  of  the  Party,  or  of 
other,  as  afore  is  faid, 

Upon  which  Statute  there  is  a  Writ  called  a 

Decies  tantum ;  and  who  will  may  bring  it,  for 

it  is  a  popular  AcYion,  and  lies,  (as  you  fee) 

where  any  of  the  Jurors,  after  he  is  fworn,  ta- 

keth  of  one  Party  or  of  the  other,  or  of  both 

Ambidexttr.    (and  then  he  is  called  Ambidexter)  any  Reward 

to  give  his  Verdict,  &c.  And  it  may  be  brought 

againft  all  the  Jurors  and  Embraceors,  although 

they  take  feveral  Sums  of  Money,  and  although 

the  Jury  give  no  Verdict,  or  a  true  Verdict. 

So  F.  N.  B.     But  it  doth  not  lie  againft  an  Embraceor,  if  he 

faith;  but  for  taketh  no  Money,  and  embaces,  or  taketh  Mo- 

thfnkhVis      nev>  an^  ^otn  noc  embrace.     See  Bra.  Tit.  Be- 

miftaken,  for  cies  tantum  13.  and  F.  N.  B.  171. 

the  Statute 

inentioneth  nothing  of  his  taking  Money ;  and  in  my  Opinion,  the  Cafe 
of  37  #.  6.  13.  is  full  againft  him. 

A  Decies  tantum  lies  againft  the  Jurors,  though 
they  do  not  give  a  Verdict,  if  they  take  Money. 
E  N.  B.  171. 
Embracery  Embracery  is  defined  in  general  to  be  an  At- 

&fi&ed.  tempr.  by  either  Party,  on  a  Stranger,  to  cor- 

rupt or  influence  a  Jury,  or  to  incline  them  to 
favour  one  Side,  by  Gifts  or  Promifes,  Threats 
or  Pcrfwafions,  or  by  inftructing  them  in  the 
Caufe,  or  any  other  Way,  except  by  opening 
and  enforcing  the  Evidence  by  Counfcl  at  the 
Trial,  whether  the  Jurors  give  any  Verdict  or 
r>ot,  and  whether  the  Verdict  be  true  or  falfe. 
3  Bac.  Abr.  284, 


Alfo 
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Alfo  it  is  an  Offence  of  this  Kind  barely  to  la- 
bour a  Juror  to  appear  and  ace  according  to  his 
Confcience,  or  for  any  Perlbn  to  labour  a  Juror 
not  to  appear ;  but  it  is  no  Offence  for  the  Party 
himfelf,  or  for  any  Perfon,  who  can  juftify  an 
Ad  of  Maintenance,  to  labour  a  Juror  to  ap- 
pear and  give  a  Verdict  according  to  his  Confci- 
ence.    Ibid. 

Alfo  it  is  an  Offence  to  give  Money  to  a  Ju- 
ror after  the  Verdict,  unlefs  it  be  openly  and 
fairly  given  to  all  alike  in  Confideration  of  the 
Expences  of  their  Journey  and  Trouble  of  their 
Attendance.     Ibid. 

So  the  bare  giving  of  Money  to  another  to  be 
diftributed  amongft  the  Jurors  favours  of  Em- 
bracery, whether  any  of  it  be  diftributed  or  not ;  j 
and  it  is  an  Offence  of  the  like  Kind  for  a  Perfon, 
by  indirect  Means,  to  procure  himfelf,  or  ano- 
ther, to  be  fworn  of  a  Tales,  in  order  to  ferve 
one  Side;  alfo  it  is  as  Criminal  in  a  Juror,  as  in 
any  other  Perfon,  to  endeavour  to  prevail  on  his 
Companions  to  give  a  Verdict  on  one  Side,  by 
any  other  Arguments  befides  the  Evidence  pro- 
duced, and  the  general  Obligations  of  Confci- 
ence.    Ibid. 

The  Offence  of  Embracery  is  punimable  at 
Common  Law  by  Indictment  or  Action ;  and 
if  it  were  not  known  before  the  Trial,  will  be 
a  good  Caufe  to  fet  afide  the  Verdict.     Ibid. 

How  Embracery  is  funher  rcftrained  and  pu- 
nifhed  by  Statute,  vide  5  E.  3.  cap.  10.  34 
E.  3.  c.  8.  38  E.  3.  c  12.  and  1  Hawk.  P.  C. 
260,  &c. 

If  a  full  Jury  appear  and  fome  are  challenged  i/rue$. 
off,  fo  that  the  Jury  remains  for  Default  of  Ju-  Roll.  Trial, 
rors,  the  Defauliers  fhall  lofe  their  Iffues.     4  H.  63*-  F*-  »>  4- 

6.  7.  Other- 
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6.  7.     Otherwife  if  a  Jury  be  fworn,  and  one  is 
withdrawn  by  Confenr. 
lhid.  pi.  2.  But  if  there  be  a  Joinder  of  Counties,  and 

a  Jury  of  one  County  appear,  and   not  of  the 
other;  the  Defaulters  of  that  County  from  which 
enough  came,  (hall  not  lofe  their  Ifiues,  becaufe 
the  Inqueft  doth  not  remain  for  their  Default 
but  for  the  Default  of  them  of  the  other  Coun- 
ty.    48  Aff.  5.  Mes  qu<ere. 
Amercement.      If  the  Jurors  at  the  Return  of  the  Venire  fa- 
cias  make  Default,  yet  they  fhall  not  be  amerced* 
becaufe  the  Parties  may  be  claimed  at  the  firft 
Day,  but  at  the  Return  of  the  Habeas  Corpora 
they  fhall.     10  E.  4.  19.     1  E.  3.  12. 
Demand  fur         If  any  of  the  Jurors  appear,  the  Court  may 
Peine,  charge  them  to  inquire  if  any  of  the  other  Ju- 

rors were  within  the  Town  after  the  Return ; 
and  if  they  find  they  were,  they  (hall  be  de- 
manded upon  a  Peine ,  and  if  they  come  not, 
they  (hall  be  amerced.     Roll.  Tit.  Trial,  632. 
jaror  fined  for      A  Juror  was  challenged,  and  fix  other  Jurors 
departing        were  fworn  to  try  the  Challenge,  who  found  him 
^"^Y^   indifferenr,  and   thereupon  the  Juror  was  de- 
manded, but  did  not  appear-,  for  which  Default 
he  was  fined  the  Value  of  his  Lands  for  a  Year; 
and  the  other  Jurors  inquired  of  the  Value,  fsrV. 
although  the  other  Party  then  would  have  chal- 
lenged him  when  he  was  demanded,  fo  that  he 
might  have  been  trHt\  but  the  Court  would  not 
admit  this,  becaufe  then  the  King  would  have 
loll  his  Fine.     36  H.  6.  27. 
Juroradjoum-      If  a  Juror  appear,  and  is  adjourned  upon  Pain, 
cd  upon  Fain.  and  makes  Default,  in  this  Cafe,  becaufe  he  fhall 
b'j  fined  to  the  Value  of  his  Land  per  Annum,  this 
Hi  all  be  inquired  by  his  Companions  of  the  Jury, 
becaufe  the  Court  knows  not  the  Value  of  his 
Land.     Lib.  8.41. 

A  Vei- 
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A  Verdict  was  taken  from   the  Foreman  of  Fined  for  gi- 
tbe  Jury,  to  which  one  of  them  did  not  afTent,  *!"£  *  ^er- 
and  Damages  allcfTed  to  twenty  Shillings,  in  tl|cy  ^f 
Trefpafs  and  Aflfault ;  and  afterwards,  every  one  agreed, 
of  the  eleven  were  fined,  for  giving  their  Ver- 
dict before  they  were  all  agreed.     40  rfffize  10. 

Where  a  Jury  are  to  be  fined,  a  Fine  jointly  The  Fine  muft 
impofed  on  them,  is  not  legal,  but  they  muft  not  be  joint, 
be  feverally  fined,  becaufe  the  Offence  of  one, 
is  not  the  Offence  of  another.  Et  nemo  debet 
puniri  pro  alieni  detifto.  For  then  it  might  be 
faid,  Rutilius  fecit,  ALmilius  pleclitur.  Lib.  11. 
42. 

A  Man  ftruck  a  Juror  at  Weftminfler,  (fit-  Punifhment 
ting  in  the  Court)  who  palled  againft  him,  and  fc>r  diking  a 
he  was  thereof  indicted  and  arraigned  at  the  Juron 
King's  Suit,  and  attainted ;  his  Judgment  was 
That  he  fhould  go  to  the  Tower,  and  (lay  there 
in  Prifon  all  Days  of  his  Life,  and  that  his  right 
Hand  mould  be  cut  off,  and  his  Lands  feifed  into 
the  King's  Hands.    41  AJftfe,  p.  25.     And  now 
our  Juror  fees  what  Punifhment  it  is  to  ftrike 
him  in  the  Face  of  the  Court,  let  him  hold  his 
Hands  from  others  left  the  fame  Judgment  light 
on  him. 

By  the  Statute  of  27  Eliz.  c.  6.  It  is  enacted,  Iffues. 
That  upon  every  firft  Writ  of  Habeas  Corpora 
or  Bijiringas,  with  a  Nifi  Prius,  ten  Shillings 
(hall  be  returned  as  IiTues,  upon  every  Perfon 
impanelled,  and  upon  the  fecond  Writ,  twenty 
Shillings,  and  upon  the  third,  thirty  Shillings. 
And  upon  every  Writ  that  (hall  be  farther  a- 
warded  to  try  any  IfTue,  to  double  the  IlTues  laft 
afore  fpecified,  until  a  full  Jury  be  fworn. 

And  thefe  Ifiues  being  returned  upon  a  Te- 
nant in  Fee-fimple,  in  Tail,  or  for  Life  of  ano- 
ther, or  of  himfelf,  or  in  the  Right  of  his  Wife; 
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the  Land  he  then  hath  will  be  chargeable  for  it, 
and  any  Man's  Cattle  upon  this  Land  may  be 
diftrained  for  it. 
Notfummon-      But  if  the  Under- Sheriff,  &c.  return  a  Juror 
*d.  fummoned,  who  in  Truth  was  not  legally  fum- 

moned,  and  therefore  doth  not  appear,  and  fo 
lofeth  Ifiues,  the  Under-Sheriff  (hall  pay  him 
double  the  Value  of  the  IfTues  loft.  See  the  Sta- 
tutes of  35  H.  8.  6.  and  the  2  E.  6.  32. 

And  Note  ;  The  Law  hath  been  fo  careful  to 
punifh  all  Offenders,  who  would  endeavour  to  bi- 
afsand  corrupt  the  Jury;  and  to  punifh  the  Juries 
themfelves,  if  they  receive  Money  to  give  their 
Verdict,  or  any  otherwife  pre-ingage  themfelves 
to  any  of  the  Parties,  all  which  is  to  the  End 
that  a  true  an  honeft  Verdict  may  be  given: 
What  Punifhment  fhall  that  Jury  have  which 
gives  a  falfe  Verdict  ? 

Such  a  Punifhmenr,  that  (as  I  faid  before)  in 
Civil  Caufes,  it  is  without  Example:  And  fure- 
Jy,  if  the  Jurors  did  bear  it  in  their  Minds,  their 
Verdicts  would  be  always  grounded  upon  their 
Evidence,  and  not  upon  their  own  Intereft,  or 
any  Partiality  to  either  of  the  Parties. 

Wherefore,  if  the  Jurors  give  a  falfe  Verdict 
(which   is  Perjury  of  the  highefl  Degree)  upon 
an  Ifiue  joined  berween  the  Parties  in  any  Court 
of  Record,  and  Judgment  thereupon,  the  Par- 
Attaii*.  ty  grieved  may  bring  his  Writ  of  Attaint,  in  the 

King's  Bench  or  Common  Pleas  \  upon  which 
twenty-tour  of  the  beft  Men  in  the  County  are 
to  be  Jurors,  who  are  to  hear  the  fame  Evidence 
which  was  given  to  the  Petit  Jury,  and  as  much 
as  can  be  brought  in  Affirmance  of  the  Verdict, 
but  no  o?her  againft  it.  And  if  thefe  twenty- 
four  (who  are  called  the  Grand  Jury)  find  it  a 
falfe  Verdict;  then  followeth  this  terrible  and 

heavy 
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heavy  Judgment  at  Common  Law  upon  the 
Petit  Jury. 

1.  That  they   fhall  lofe  Liberam  legem  for  Judgment  in 
ever,  that  is,  they  (hall  be  fo  infamous,  as  they  Attaint, 
(hall  never  be  received  to  be  a  Witnefs,  or  of 

any  Jury. 

2.  That  they  fhall  forfeit  all  their  Goods  and 
Chattels. 

3.  That  their  Lands  and  Tenements  (hall  be 
taken  into  the  King';*  Hands. 

4.  That  their  Wives  and  Children  fhall  be 
thrown  out  of  Doors. 

5.  That  their  Houfes  fhall  be  rafed  and 
thrown  down. 

6.  That  their  Trees  fhall  be  rooted  up. 

7.  That  their  Meadow  Grounds  fhall  be 
ploughed  up. 

8.  That  their  Bodies  (hall  be  caft  into  the 
Gaol,  and  the  Party  (hall  be  reftored  to  all  that 
he  loll,  by  reafon  of  the  unjuft  Verdict.  So 
odious  is  Perjury  in  this  Cafe,  in  the  Eye  of  the 
Common  Law;  and  the  Severity  of  this  Pu- 
nifhment  is  to  this  End,  Ut  poena  ad  paucos,  me- 
tus  ad  omnes  perveniat  \  for  there  is  Mifericor- 
diapuniens^  and  there  is  Crudelitas parcens.  And 
feeing  all  Trials  of  real,  perfonal  and  mixc  Ac- 
tions depend  upon  the  Oath  of  twelve  Men,  pru- 
dent Antiquity  inflicted  this  fevere  Punifhment 
upon  them,  if  they  were  attainted  of  Perjury. 
1  Inft.  294.  b. 

But  now  by  the  Statute  of  23  H.  8.  cap.  3, 
The  Severiry  of  this  Punifhment  is  moderated, 
\i  the  Writ  of  Attaint  be  grounded  upon  that 
Statute. 
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But  the  Party  grieved  may,  at  his  Election, 
cither  bring  his  Writ  of  Attaint,  at  the  Com- 
mon Law,  or  upon  that  Statute ;  wherefore  let 
the  Juror  expect  the  greateft  Punifhmcnt,  when 
he  offends.     3  Inft.  163,  222. 

And  fo  I  conclude  as  to  the  Jurors,  only  with 
the  Words  of  Fortefcue,  Quis  tunc  (etfi  immemor 
falutis  anima  fu<e  fuerit)  non  formidine  tanta  pee- 
n<ey  fc?  verecundia  tanta  infamia^  veritatem  non 
dicer et  fee  Juratus  ? 

Who  then,  though  he  regard  not  his  Soul's 
Health,  yet  for  fear  of  fo  great  Punifhment,  and 
for  Shame  of  fo  great  Infamy,  would  not  upon 
his  Oath,  declare  the  Truth  ? 

But  as  to  our  Practifer,  I  would  give  this 
one  farther  Advertifement,  which  relates  alfo  to 
Jurors. 

When  a  Verdict  has  been  given  by  a  former 
Jury  in  the  fame  Caufe,  and  on  the  fame  Evi- 
dence, it  is  allowed  to  give  the  former  Verdict 
in  Evidence,  and  I  have  known  this  introduced 
by  the  Counfel,  as  obliging  to  the  latter  Jury 
to  find  accordingly ;  intimating,  that  otherwise 
they  do  (in  Effect)  perjure  the  former  twelve 
Men  i  which  may  amufe  tender  Minds,  and 
draw  them  from  the  ftridt  Inquiry  into  the  Me- 
rits of  the  Caufe,  in  Favour  of  their  Predecef- 
fors*,  which  is  a  palpable  Miftake  and  Mi  fin- 
formation  for  thefe  Reafons. 

1.  The  fame  Evidence  in  the  former  Caufe 
and  Trial  (perhaps)  was  not  fo  perfpicuoufly  de- 
livered as  in  this. 

2.  This  latter  Jury  may  be  of  more  faga- 
cious  and  comprehenfive  Judgment  than  the 
former. 
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3.  The  Directions  of  the  Court  (which  the 
Jury  mod  heed)  may  be  more  clearly  delivered 
to  this  Jury. 

4.  The  Matter  in  Conteft  (perhaps)  was  not  in 
the  former  Trial  fo  clearly  managed  by  the 
Council,  being  not  fo  well  inftructed  as  after- 
wards. 

5.  And  laftly,  fuppnfing  the  Evidence  equal- 
ly delivered  by  the  WunerTes,  apprehended  by 
the  Jury,  directed  by  the  Court,  managed  by 
the  Council,  yet  ic  is  no  Perjury  or  Fault  to  dif- 
fer in  Judgment;  for  if  twenty-four  Jurymen 
were  to  try  a  Matter  of  Fad:,  and  twelve  were 
of  one  Opinion,  and  twelve  of  another,  who  is 
in  Fault,  while  they  judge  according  to  the  belt 
of  their  Knowledge  and  Skill,  to  which  (only) 
they  are  fworn  ?  And  it  is  a  reafonable  Kindnefs 
to  Jurymen,  to  make  good  Conftructions  of  dif- 
fering Judgments  among  them,  while  we  fee 
how  oft  Judges  themfelves  differ  in  their  Opi- 
nions, on  a  Matter  ftated  equally  to  them  al!, 
and  that  not  only  as  to  Matter  of  Law,  but  as 
to  Matter  of  Fact ;  as  attending  Practifers  may 
obferve  in  Trials  at  Bar,  in  the  feveral  Judges 
feveral  Directions.  And  this  I  thought  good  to 
advertife,  for  that  I  have  known  Verdicts  gained 
on  this  unwarrantable  Suggeftion,  againft  clear 
and  exprefs  Evidence,  and  could  inftance  fome 
Cafes:  Sed  verbum  fat>  &c. 

As  to  the  Difference  betwixt  the  Judge  and 
the  Jury,  and  that  Queftion  which  has  made  fuch 
a  Noife,  viz.  Whether  a  Jury  is  fineable  for  go~ 
ing  againft  their  Evidence  in  Court,  or  the  Direc- 
tion of  the  Judge  ?  I  look  upon  that  Queftion  as 
dead  and  buried,  fince  Bu/hePs  Cafe,  in  my 
Lord  Vaughan's  Reports  13  5;  yet  fome  of  the 
Allies  thereof  I  may  fprinkle  here  without  Of- 

Vol.  I.  T  fence. 
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fence.  It  doth  appear  there  to  have  been  re- 
folved  by  all  the  Judges,  upon  a  full  Conference 
at  Serjeants  Inn,  That  a  Jury  is  not  fineable  for 
going  againft  their  Evidence,  where  an  Attaint  lies. 
And  that  it  is  evident  by  feveral  Resolutions  of 
all  the  Judges  That  where  an  Attaint  lies,  the 
Judge  cannot  fine  the  Jury  for  going  againft  their 
Evidence  or  Direction  of  the  Courts  without  other 
Mifderneanor. 

And  where  an  Aftainr  doth  not  lie,  as  in  Cri- 
minal Caufes  upon  Indictments,  &c.  my  Lord 
Vaughan  fays  thefe  Words,  That  the  Court  could 
not  fine  a  Jury  at  the  Common  haw,  where  Attaint 
did  not  lie,  I  think  to  be  the  cleareft  Pofuion  that 
ever  I  conjidered,  either  for  Authority  or  Reafon  of 
Law.  And  one  Reafon  for  this  (which  can  ne- 
ver be  anfwered)  is,  the  Judge  cannot  fully  know 
upon  what  Evidence  the  Jury  give  their  Verdift; 
for  they  may  have  other  Evidence  than  what  is 
fhewed  in  Court.  They  are  of  the  Vicinage,  the 
Judge  is  a  Stranger :  They  may  have  Evidence 
from  their  own  perfonal  Knowledge,  that  the 
WitneiTes  fpeak  falfe,  which  the  Judge  knows 
not  of;  they  may  know  the  WitneiTes  to  be  ftig- 
matized  and  infamous,  which  may  be  unknown 
to  the  Parties  or  Court. 

And  if  the  Jury  know  no  more  than  what 
they  heard  in  Court,  and  fo  the  Judge  knew  fo 
much  as  they,  yet  they  might  make  different 
Conclufions,  as  ofrentimes-two  Judges  do;  and 
therefore,  as  it  would  be  a  ft  range  and  abfurd 
Thing  to  punifh  one  Judge  for  differing  with  an- 
other in  Opinion  or  Judgment ;  fo  it  would  be 
worfe  for  the  Jury,  who  are  Judges  of  the  Fact, 
to  be  punifhed  for  finding  againft  the  Direction 
of  him  who  is  not  Judge  of  the  Fact.  But  he 
that  would  be  better  fatisfied  in  this  Point,  may 
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read  that  Cafe,  and  the  Authorities  and  Reafons 
given  by  my  Lord  Vaughan. 

It  is  (hewed  in  thac  Cafe,  That  much  of  the 
Office  of  Jurors,  in  order  to  their  Verdict,  is 
Minifterial,  as  not  withdrawing  from  their  Fel- 
lows after  they  are  fworn ;  not  receiving  from 
either  Side  Evidence  after  their  Oath,  not  given 
in  Court  \  not  eating  and  drinking  before  their 
Verdict,  refufing  to  give  a  Verdict,  and  the  like; 
wherein  if  they  trangrefs,  they  are  fineable :  But 
the  Verdict  irfelf  when  given,  is  not  an  Act  Mi- 
niflerial but  Judicial,  and  according  to  the  bed 
of  their  Judgment ;  for  which  they  are  noc  fine- 
able,  nor  to  be  punifhed  but  by  Attaint. 

Nor  can  any  Man  (hew,  that  a  Jury  was  ever 
punifhed  upon  an  Information  either  in  Law  or 
the  Star-Chamber,  where  the  Charge  was  only, 
For  finding  againfl  their  Evidence^  or  giving  an 
untrue  Verditt,  unlefs  Imbracery?  Subornation, 
or  the  like  were  joined. 

But  the  Fining  and  Imprifoning  of  Jurors  far  Keb.  2  Part 
giving  their  Verditts,  hath  feveral  Times  been  ,So-     l  ^*": 
declared  in  Parliament  an  illegal  and  arbitrary  l62' 
Innovation,  and  of  dangerous  Confequence  to 
the  Government,  the  Lives  and  Liberties  of  the 
People ;  this  celebrated  Trial  by  Juries  having 
been  confirmed  by  many  Parliaments. 

Littleton,  Sect.  368.  tells  us,  That  as  the  Jury  Hardr« 
may  find  the  Matter  at  large,  that  is?  a  Special  ReP-  4°9- 
Verdict,  (which  the  Court  cannot  refufe,  if  it  l  Inft*  22^ 
be  pertinent  to  the  Matter  put  in  IrTue)  and  leave 
the  Law  to  the  Court  •,  fo  if  the  Jury  will,  they 
may  take  upon  them  the  Knowledge  of  the  Law 
upon  the  Matter,  and  may  give  their  Verdict 
generally,  as  is  put  in   their  Charge.     As  tor 
Example ;   upon  all  General  IfTues,  as  Not  guilty 
pleaded  in  Trefpafs,  Nil  debet  in  Debt,   i\ul 
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forty  Nul  dijfet/in  in  AfTife,  Ne  difiurba  pas  in 
Suareimpedit,l£c.  though  it  be  Matter  of  Law, 
whether  the  Defendant  be  a  TrefpaiTer,  a  Debt- 
or, DifTeifor  or  Difturber,  in  the  particular 
Cafes  in  Iflue  •,  yet  the  Jury  find  not  (as  in  a  fpe- 
cial  Verdict)  the  Fact  of  every  Cafe  by  it  felf, 
leaving  the  Law  to  the  Court,  but  find  for  Plain- 
tiff or  Defendant  upon  the  IlTue  to  be  tried, 
wherein  they  refolve  both  the  Law  and  the  Fact 
com  plicate  ly,  and  not  the  Fact  by  itftlf.  And 
fo  upon  Not  guilty  to  an  Indictment  of  Felony, 
Breach  of  the  Peace,  Trefpafs,  65V.  and  other 
Cafes  where  the  Law  and  the  Fact  are  compli- 
cate and  joined,  they  may  determine  upon  both  •, 
yet  I  mud  give  them  my  Lord  Coke's  Caution, 
which  is,  That  although  the  Jury,  if  they  will, 
may  take  upon  them  the  Knowledge  of  the  Law, 
and  give  a  general  Verdict,  yet  it  is  dangerous 
for  them  fo  to  do;  for  if  they  do  miftake  the 
Law,  they  run  into  the  Danger  of  an  Atraint. 
Therefore  to  find  the  Matter  fpecially,  is  the 
fafeft  Way  where  the  Cafe  is  doubtful. 

And  to  end,  as  I  began,  That  Decantatum  in 
our  Books  (as  my  Lord  Vaughan  calls  it)  Adqua- 
fiionem  fafti  non  refpondent  Judiees,  ad  quajtionem 
legis  non  refpondent  Jura  tores,  literally  taken,  is 
true ;  for  if  it  be  demanded  what  is  the  Fact  ? 
the  Judge  cannot  anfwer  it.  If  it  be  asked  what 
the  Law  is  in  that  Cafe  ?  the  Jury  cannot  anfwer 
it.  But  upon  the  General  Iflue,  if  The  Jury  be 
asked  the  Queftion,  Guihy  or  not?  which  in- 
cludes the  Law,  they  refolve  both  Law  and  Fact, 
in  anfwering  Guilty  or  Not  guilty.  So  as  tho* 
they  anfwer  not  fingly  to  the  Queftion  what  is 
the  Law?  yet  they  determine  the  Law  in  all 
Matters  where  IfTue  is  joined  and  tried,  but 
where  the  Verdict  is  fpecial.     But  in  fuch  Cafes 

the 
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the  Judge  cannot  of  himfelf  anfwer  or  deter- 
mine one  Particle  of  the  Fact,  but  muft  leave  it 
to  the  Jury,  with  whom  let  it  reft  and  conti- 
nue for  ever,  as  the  bed  Kind  of  Trial  in  the 
World  for  finding  out  the  Truth;  and  the 
greateft  Safety  of  the  juft  Prerogatives  of  the 
Crown,  and  the  juft  Liberties  of  the  Subject ; 
and  he  which  defires  more  for  either  of  them,  is 
an  Enemy  to  both. 

Abufes  by  others,  in  relation  to  Juries,  are 
punimable  by  Fine  and  Imprifonment;  as  if  a 
Man  affault  or  threaten  a  Juror  for  having  given 
a  Verdict  againft  him,  he  may  be  indicted  as  a 
Difturber  of  the  Adminiftration  of  Juftice,  and 
one  who  is  guilty  of  a  Contempt  to  the  King's 
Courts.     2  Hawk.  P.  C.  58,  9. 

Alfo  the  Court  of  King's  Bench  granted  an 
Information  againft  a  Town  Clerk,  for  publifh- 
ing  an  Order  of  the  Court  againft  Jurors  who 
had  found  a  Perfon  guilty  of  Manflaughter  only 
upon  an  Indictment  of  Murder,  by  which  Or- 
der the  faid  Jurors  were  declared  to  be  juftly  fu- 
pected  of  Bribery.  H.  10  Ann,  The  Queen  v. 
Wakefield. 
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refolved  in  many  of  our  Books;  firft  in  Plo. 
Com.  92.  It  is  refolved,  That  the  Jury  may 
give  a  Special  Verdict,  and  find  the  Matter  at 
large,  en  chefcun  ijfue  en  le  monde,  fo  that  the 
Matter  found  at  large,  tend  only  to  the  Iflue 
joined,  and  contain  the  Certainty  and  Verity 
thereof.     Lib.  9.  12. 

In  all  Special  Verdicts  the  Judges  will  not 
adjudge  upon  any  Matter  of  Fact,  but  what  the 
Jury  declare  to  be  of  their  own  finding,  as  upon 
an  Inquifuion  or  fuch  like  found  at  large  in  a 
Special  Verdict;  for  their  finding  of  it,  is  not 
an  Affirmation  that  all  which  is  in  it,  is  true. 

It  is  a  certain  Rule  in  all  Special  Verdicls,  That 
if  the  Jury  find  the  Point  in  Iflue,  and  only  put 
a  Special  Doubt  to  the  Court  in  a  Matter  of  Law, 
it  is  a  good  Verdict ;  but  if  they  don't  find  a 
fufficient  Matter  of  Fact,  to  bring  Light  enough 
to  the  Court  to  refolve  that  Doubt ;  then  it  is 
an  imperfect  Verdict  and  an  immaterial  Iflue, 
and  a  Venire  facias  de  novo  (hall  be  awarded. 

This  Rule  is  founded  on  undeniable  Autho- 
rity, and  on  clear  and  evident  Reafon/becaufe 
the  Jury  are  Judges  of  the  Fact,  though  the 
Judges  are  to  judge  of  the  Law  arifing  on  that 
Fact ;  and  the  Jury,  in  finding  the  Gift  of  the 
Action,  have  taken  upon  them  to  find  every 
Thing  neceflary  to  make  the  Defendant  guilty, 
if  the  Point  of  the  Law  be  refolved  for  the  Plain- 
tiff.    Vin.  Trial,  398,  399,  403. 

And  in  2  Inft.  425.  upon  Collection  of  many 
Authors,  it  is  faid,  Thac  it  hath  been  refolved, 
that  in  all  Actions  real,  perfonal  and  mix:,  and 
upon  all  Ifliies  joined,  General  or  Special,  the 
Jury  might  find  the  fpecial  Matter  of  Fact,  per- 
tinent and  tending  only  to  the  Iflue  joined,  and 
thereupon  pray  the  Direction  of  the  Court  for 

the 
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the  Law.  And  this  the  Jurors  might  do  at 
Common  Law,  not  only  in  Cafes  between  Party 
and  Party,  but  alio  in  Pleas  of  the  Crown  at  the 
King's  Suit,  which  is  a  Proof  of  the  Common 
Law  And  the  Statute  of  Weftminfler  the  2. 
cap.  30.  is  but  an  Affirmative  of  the  Common 
Law. 

And  as  this  Special  Verdict  is  the  fafeft  for  A  Freehold 
the  Jury,  1  lnft.  228.  fo  in  many  Cafes  it  is  moft  ^P°n  Condi- 
advantageous  to  the  Party,  and  helps  him  where  tion»  mxho^ 
i-  &  ™     j-  a      r       tt  1      Deed,  maybe 

his  own   Pleading  cannot.     As  for  Example,  found  by  yer_ 

faith  Littleton,  Sect.  366,  36J,  368.  Albeit  a  did,  thoughit 
Man  cannot  in  any  Action  plead  a  Condition,  cannot  be 
which  toucheth  and  concerns  a  Freehold,  with-  Pleaded- 
out  (hewing  Writing  of  this ;  yet  a  Man  may  be 
aided  upon  fuch  a  Condition,  by  the  Verdict  of 
twelve  Men,  taken  at  large  in  an  Afllze  of  No- 
vet  dijfeijitiy  or  in  any  other  Action,  where  the 
Juftices  will  take  the  Verdict  of  twelve  Jurors 
at  large :  As  put  the  Cafe,  a  Man  feifed  of  cer- 
tain Land  in  Fee,  letteth  the  fame  Land  to  an- 
other for  Term  Life,  without  Deed,  upon  Con- 
dition to  render  to  the  Leflbr  a  certain  Rent, 
and  for  Default  of  Payment,  a  Re-entry,  &c. 
By  Force  whereof  the  Leflfee  is  feifed  as  of  Free- 
hold ;  and  after,  the  Rent  is  behind,  by  which 
the  Leflbr  entreth  into  the  Land,  and  after  the 
Leffee  arraigns  an  Afiize  of  Novel  dijjeifin  of  the 
Land  againlt  the  Leflbr,  who  pleads  that  he  did 
no  Wrong  nor  Diffeifm.  And  upon  this  an  Af- 
fize  is  taken.  In  this  Cafe,  the  Recognitors  of 
the  Afiize  may  fay,  and  render  to  the  Juftices 
their  Verdict  at  large,  upon  the  whole  Matter ; 
as  to  fay,  that  the  Defendant  was  feifed  of  the 
Land  in  his  Demefne  as  of  Fee,  and  fo  feifed  let 
the  fame  Land  to  the  Plaintiff  for  Term  of  his 
Life,  rendring  to  the  Leflbr  fuch  a  yearly  Rent, 

payable 
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payable  at  fuch  a  Feaft,  &e.  upon  fuch  Condi- 
tion, that  if  the  Rent  were  behind  at  any  fuch 
Feaft,  at  which  it  ought  to  be  paid,  then  ic 
fhould  be  lawful  for  the  Lefibr  to  enter,  (5V. 
By  Force  of  which  Leafe  the  Plaintiff  was  feized 
in  his  Demefne  as  of  Freehold  j  and  that  after- 
wards, the  Rent  was  behind  at  fuch  a  Feaft, 
csV.  By  which  the  Lefibr  entred  into  the  Land, 
upon  the  Poffeflion  of  the  Lefiee.  And  pray 
the  Difcretion  of  the  Juftices,  if  this  be  a  Dif- 
feifin  done  to  the  Plaintiff  or  not.  Then,  for 
that  it  appeareth  to  the  Juftices,  that  this  was  no 
Difieifin  to  the  Plaintiff,  infomuch  as  the  En- 
fry  of  the  Lefibr  was  congeabJe  on  him,  the 
Juftices  ought  to  give  Judgment,  that  the 
Plaintiff  (hall  not  take  any  Thing  by  his  Writ 
of  Aftize  ;  and  fo  in  fuch  Cafe  the  Lefibr 
(hall  be  aided,  and  yet  no  Writing  was  ever 
made  of  the  Condition  •,  for  as  well  as  the  Ju- 
rors may  have  Conufance  of  the  Leafe,  they 
alio  may  as  well  have  Conufance  of  the  Condi- 
tion, which  was  declared  and  rehearfed  upon 
the  Leafe. 
Littleton,  In  the  fame  Manner  it  is  of  a  Feoffment  in 

Sea.  367.  Fee,  or  a  Gift  in  Tail,  upon  Condition,  al- 
though no  Writing  was  ever  made  of  it.  And 
as  it  is  faid  of  a  Verdict  at  large,  in  an  Aftize, 
<£c.  in  the  fame  Manner  it  is  of  a  Writ  of  En- 
try, founded  upon  a  Diffeifin,  and  in  all  other 
Actions  where  the  Juftices  will  take  the  Verdict 
at  large,  there  where  fuch  Verdict  at  large  is 
made,  the  Manner  of  the  whole  Entry  is  puc 
in  IiTue. 

But  in  Aftize  of  Rent,  it  cannot  be  found 
to  be  upon  Condition,  unlefs  they  alfo  find 
i be  'Deed  of  the  Condition-     Roll.  Trials  690. 

p.  pi.  4. 

So 
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So  of  a  Confirmation  in  Fee  to  Leffee  for 
Years.     Ibid,  pi  5. 

Per  Hale  Chief  Juftice,  Guildhall,  Hill.  1671. 
A  fpecial  Verdict  may  be  found  as  to  Damages 
in  an  Action  of  the  Cafe  ;  as  the  Cafe  was  there, 
viz.  Pro  §>uer\  and  if  fo,  He.  then  fuch  Da- 
mages •,  if  fo,  &c.  then  Damages  fuch  ;  and 
lie  laid,  He  had  known  it  fo  done  in  Debt,  and  the 
Damages  three  Ways. 

Alio   in  fuch  Cafe  where  the  Inqueft  may  General 
give  their   Verdict   at  large,  if  they  will  rake  ^'g1^;    6g 
upon  them  the  Knowledge  of  the  Law  upon  ^  e'3 
the  Matter,  they   may   give  their  Verdidl  ge- CoUVt canrfot 
nerally,    as  is  put  in  their  Charge  •,    as  in  the  refufe  a  gene- 
Cafe  aforefaid,  they    may   well   fay,    that   the  ral  Verdicl,  if 
LefTor  did  not  diffeife  the  LefTee,  if  thev  will,  the  Jury  will 

,  r,  find  it ;  it  was 

^r-  fo  held  before 

Juftice  Wyndham,  Lent  Aflizes   1681.  in  Verdori%  Cafe,  at  Cambridge. 

In  local  Trefpajfes  the  Jury  cannot  find  the 
Defendant  guilty  in  another  County,  becaufe  it 
is  local,  but  they  may  find  Acts  in  any  other 
Place  in  the  fame  County,  for  a  Jury  may  there- 
of have  Conufance :  The  Finding  of  Affets  is 
rut  local,  and  may  be  found  in  a  foreign  Coun- 
ty, even  in  Ireland  •,  for  Affets  is  the  Subftance 
of  the  Iffue.  Reiignation,  Divorce,  &V.  may 
be  found  in  a  foreign  County,  fo  may  a  Deed, 
Leafe,  and  Releafe,  or  Grant  of  Rent,  £stV.  in 
one  County  be  found  in  another  where  Locality 
is  not  fpecially  put  in  Iffue,  or  where  the  Place 
is  not  material,  but  is  only  put  for  the  Venue. 
Vin.  Trial  379,  380. 

The  Jury  may  likewife  find  Eftoppel,  which 
cannot  be  pleaded,  as  in  the  fecond  Report,  f.  4. 
jt  well  appears,  where  one  Goddardy  Ad  mini- 

drator 
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ftrator  of  James  Newton,  brought  an  Action  of 
Debt  againft  John  Denton,  upon  an  Obligation 
made  to  the  Inteftate,  bearing  Date  the  4th 
Day  of  April,  Anno  24  Eliz.  The  Defendant 
pleaded,  that  the  Inteftate  died  before  the  Date 
of  the  Obligation,  and  fo  concluded,  that  the 
faid  Efcript  was  not  his  Deed  ,  upon  which  they 
were  at  Iffue. 

And  the  Jury  found,  that  the  Defendant  de- 
livered it  as  his  Deed,  July  30  Anno  23  Eliz. 
and  found  the  Tenor  of  the  Deed  in  hac  verba, 
Noverint  Univerji,  &c.  Dat.  4  Aprilis  Anne 
24  Eliz.  And  that  the  Defendant  was  alive 
30  July  Anno  23  Eliz.  And  that  he  died  be- 
fore the  faid  Date  of  the  Obligation,  and  prayed 
Confideration  of  the  Court,  if  this  was  the  De- 
fendant's Deed :  And  it  was  adjudged  by  An- 
derfon  Chief  Juftice,  Windham,  Periam  and 
Walmjley,  that  this  was  his  Deed  ;  and  the  Rea- 
fon  of  the  Judgment  was,  that  although  the 
Obligee  in  pleading  cannot  alledge  the  Delivery 
Note-,  That  a  before  the  Date,  as  it  is  adjudged  in  12  H.  6.  1. 
Becd  may  be  which  Cafe  was  affirmed  to  be  good  Law,  be- 
pkaded  to  be  caufe  ^e  js  eft0ppeci  to  take  an  Averment  againft 

delivered  after  Thj        expreffed  jn  the  Deed         et  the  ju_ 

•he  Date,  not       *  o       r  »   J  J 

before  be-  rors>  w"°  are  fworn  ad  veritatem  dicend.  (hall 
caufe  it  fhall  not  be  eftopped.  For  an  Eftoppel  is  to  be  con- 
not  be  intend-  eluded  to  fpeak  the  Truth,  and  therefore  Ju- 
ed  written  be-  rors  cannot  ^e  eftopped,  becaufe  they  are  fworn 
fore  the  Date,        r      T      ,     ^      £tr     >  / 

which  may  be  to  ipeak  the  Truth. 

after  the  Date,  \z  H.  6.  1.  As  in  Wade  fuppofed  in  A.  to  plead  that  A. 
is  a  Hamlet  in  B.  and  not  a  Town  of  itfelf,  admitteth  the  Wafte,  &c.  9  H. 
6.  66.  and  the  Jury  cannot  find  No  Wafte,  for  that  would  be  againft 
the  Record. 

BlloppeT,  But   if  the    Eftoppel,    or   Admittance,    be 

1Cr0.no.  within  the  fame  Record  in  which  the  I  flue  is 
^•4-  53-  joined, 
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joined,  upon  which  the  Jurors  give  their  Ver- 
dict, there  they  cannot  find  any  Thing  againft 
this,  which  the  Parties  have  affirmed  and  ad- 
mitted of  Record,  although  it  be  not  true;  for 
the  Court  may  give  Judgment  upon  a  Thing 
confeffed  by  the  Parties,  and  the  Jurors  are 
not  to  be  charged  with  any  fuch  Thing,  but 
only  with  Things  in  which  the  Parties  vary. 
2  Coke  4. 

So  Eftoppels  which  bind  the  Intereft  of  the  1  Inft.  227.  a. 
Land,  as  the  taking  of  a  Leafe  of  a  Man's  own 
Land  by  Deed  indented,  and  the  like,  being 
fpecially  found  by  the  Jury,  the  Court  ought 
to  judge,  according  to  the  fpecial  Matter ;  for 
albeit  Eftoppels  regularly  mult  be  pleaded  and 
relied  upon,  by  apt  Conclufion,  and  the  Jury 
is  fworn  ad  veritatem  dicend.  yet  when  they  find 
veritatemfafti,  they  purfue  well  their  Oath,  and 
the  Court  ought  to  judge  according  to  Law. 
So  may  the  Jury  find  a  Warranty  being  given 
in  Evidence,  though  it  be  not  pleaded,  becaufe  Warranty  not 
it  bindeth  the  Righr,  unlefs  it  be  in  a  Writ  of  pleaded. 
Right,  when  the  Mife  is  joined  upon  the  meer 
Right.     1  Inft.  227. 

Verdicts  ought  to  be  fuch,  that  the  Court  Uncertain 
may  go  clearly  to  Judgment  thereon,  and  there-  Verdids. 
fore  Verdicts  finding  Matter  incertainly,  oram- 
biguoufly,  are  inefficient  and  void,  and  no 
Judgment  (hall  be  given  thereupon.  As  if  an 
Executor  plead  Plene  Adminiftravit^  and  IfTue  is 
joined  thereon,  and  the  Jury  find  that  the  De- 
fendant hath  Goods  within  his  Hands  to  be  ad- 
miniftred,  but  find  not  to  what  Value,  this  is 
an  Uncertainty,  and  therefore  an  infufficient 
Verdict.     Lib.  9.  74.     1  Inft.  227. 

In  all  fpecial  Verdicts,  the  Judges  will  not  Special  Ver- 
adjudge  of  any  Matter  of  Fact,  but  this  which  diet. 

the 
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the  Jury  declare  to  be  true  of  their  own  find- 
ing. And  therefore  the  Judges  will  not  adjudge 
upv>n  an  Inquifition,  or  a  liquid  Tale  found  at 
large  in  a  fpecial  Verdict,  for  their  finding  of 
this  is  not  an  Affirmation,  that  all  which  is  in 
this  is  true.  Siderf.  2  Part  86. 
The  Office  of  It  is  the  Office  of  the  Jurors  to  mew  the  Ve- 
ihe  Jury.  rjtv  0f  fa  pacf^  anj  ieave  fa  Judgment  of  the 
Law  to  the  Court.  And  therefore,  upon  an 
Indictment  of  Murder,  Quod  felonice  percuffit, 
GV.  If  the  Jury  find  percujfu  tantum,  yet  the 
Verdict  is  good  ;  for  the  Judges  of  the  Court 
are  to  refolve  upon  the  Special  Matter,  whether 
it  was  felonice,  and  fo  Murder,  or  not,  Lib.  9. 
69.  And  if  the  Court  adjudge  it  Murder,  then 
the  Jurors,  in  the  Conclufion  of  their  Verdicr, 
find  the  Felon  guilty  of  the  Murder  contained 
in  the  Indictment. 

A  Jury  may  take  Conufmce  of  a  Deed  with- 
out Date,  and  made  before  Time  of  Memory, 
and  find  it  if  they  will,  though  they  are  not 
bound  to  do  ir. 
Intention.  The  Jury  cannot  determine  the  Intention  in 

Deeds  or  Wills ;  this  belongs  to  the  Court,  who 
is  to  conftrue  by  the  Rules  of  Law :  But  what 
is,  or  is  not,  an  Intent  to  do  a  Thing  within  an 
Act  of  Parliament,  this  a  Jury  is  to  determine 
becaufe  the  Intent  is  to  be  collected  from  Facts 
and  Circumitances  of  which  they  are  the  pro- 
per Judges. 

Matter  of  Record  may  be  found  by  a  Verdict 
at  large,  but  the  Jury  are  not  compellable  to 
find  it ;  Recovery  hath  been  found  by  Verdict 
without  (hewing  of  it  under  Seal  ;  asalfo  a  Fine 
not  pleaded  or  given  in  Evidence.  So  a  Note 
cf  a  Fine,  or  a  Recovery  without  the-  Record  it- 
icl^fubfedefigiUi,  or  the  Number  Roll  may  be 

given 
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given  in  Evidence,  if  the  Jury  will  accept  of 
it.  Indeed  thefe  ought  either  to  be  pleaded,  and 
made  Part  of  the  Record  to  be  cried,  or  elfe 
given  in  Evidence  fub  pede  figilli,  and  then  the 
Jury  are  bound  to  take  Conufance  of  them. 
Vin.  Trial,  384,  385. 

A  Verdict  that  finds  Part  of  the  IfTue,  and  Verdi&  find* 
finding  nothing  for  the  reft,  is  inefficient  for  ingPartof 
the    whole,    becaufe   they  have  not   tried  the  the  Iffue- 
whole  Ifiue  wherewith  they  are  charged  :  As  if  '       '  I2J* 
an  Information  of  Intrufion  be  brought  againft 
one,  for  intruding  into  a  MeiTuage  and  an  hun- 
dred Acres  of  Land :  Upon  the  General  Ifiue, 
the  Jury   find   againft    the  Defendant   for  the 
Land,  but  fay  nothing  for  the  Houfe  •,  this  is 
inefficient  for  the  whole. 

But  if  the  Jury  give  a  Verdict  of  the  whole  Finding  more 
Ifiue,  and  of  more,  &c.  that  which  is  more  than  the  IJTue. 
is  Surplufage,    and  (hall   not  ftay  Judgment :  '  Inft-  227- 
For  Utile  per  inutile  non  vitiatur.  '  Leon,   j  Part  ^her£fataI' 
66.     Cro.    i    Part   130.     But  neceflary  Inci-  Keb.9i  Part 
dents  required  by  Law,    the    Jury  may  find.  289. 
Siderfin  232. 

If  the  tfiue  be  upon  a  Defcent,  and  the  Jury 
find  the  fame,  and  a  continual  Claim,  that  as 
to  the  continual  Claim  is  Surplufage.  7  H.  6. 
8,  9,  10. 

An  Action  of  the  Cafe  on  Deceit  was  brought, 
for  that  he  fold  unto  the  Plaintiff  two  Oxen, 
and  warranted  them  to  be  found  ;  on  not  guil- 
ty, the  Jury  found  him  Guilty  as  to  one,  and 
Not  guilty  as  to  the  other;  and  good  ;  for  that 
the  Action  was  founded  not  on  the  Contract, 
but  the  Deceit.  3  Cro.  884.  Gravenor  and 
Mete. 

In  Debt  the  Plaintiff  declares,  that  he  had 
Judgment  againft  Baron  and  Feme  for  a  Dtbt 

of 
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of  the  Wife's,  dum  fila,  &c.    that   they  were- 
in  Execution,  and  fuffered  to  efcape ;  the  Jury 
found    the  Hufband   only   in  Execution,   and 
efcaped,  and  Judgment  for  the  Plaintiff.    Ro- 
berts verfus  Herbert ,  Hill.  12  Car.  2.     C.  B. 
1  Sid.  5. 
Plaintiffwhere      In  *°me  Cafes  the  Verdict  may  be  found  for 
barred  though  the  Plaintiff,  and  yet  he  may  be  barred. 
Verdift  for  As  40  ^  6.  in  a  Mortdanceftor,   all  the 

him.  j  Points  of  the  Writ  found  for  the  Plaintiff^  and 

yet  he  was  barred  for  this  Reafon;  for  although 
he  was  Heir  to  his  Father,  yet  becaufe  the  elder 
Brother  by  the  Half  Blood  did  enter,  he  was 
barred. 
Where  the  Yet  in   many   Cafes,  nay  almofl  in  all,    he 

Verdia  ought  Jury  ought  to  find   more  than  is  put  in  IfTue, 
to  be  of  more  otherwife  their  Verdict  is  not  good  ;  and  there- 

iffue1Smthe  fore  they  are  t0  affefs  DamaSes  and  Cofts>  be- 
caufe it  is  Parcel  of  their  Charge,  as  a  Confe- 

quent  upon  the  IfTue,  though  it  be  not  Part  of 
the  IfTue  in  Termin.is.     Lib.  10.   119. 

A  Verdict  mult  be  fufficient  in  Matter  and 
Form,  be   the  fame  Special  or  General,  and 
therefore  they  mud  find  Damages  and  Cofts 
where  the  fame  ought  to  be  found. 
Damages  by         So  in  Trefpafs  againft  two,  one  comes  and 
the  firft  In-      pleads  Not  guilty,  and  is  found  Guilty     In  this 
quell.  Cafe,  the  firft  Inqueft  fhall  aflefs  Damages  for 

the  whole  Trefpafs,  by  both  Defendants ;  and 
afterwards  the  other  comes  and  pleads  Not 
guilty,  and  is  found  Guilty  :  The  finding  of 
Damages  by  the  firft  Inqueft,  to  which  he  was 
Attaint.  not  Party,  fhall  bind  him  ;  and  therefore  if  the 

Damages  are  outrageous  and  exceflive,  the  De- 
fendant in  the  laft  Inqueft  fhall  have  an  Attaint. 
Ub.  10.  1  jq. 

So 
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So  in  Trefpafs,  Quare  daufumfregit,  if  Ifiue 
be  joined  upon  a  Feoffment,  and  the  Jury  give 
outrageous  Damages,  an  Attaint  lies ;  for  the 
Inquiry  of  Damages  is  confequent  and  depen- 
dent upon  the  Iffue,  and  Parcel  of  their  Charge. 
Ibid. 

In  the  1  ith  Report,  fol.  5.    It  was  refolved,  Damages  by 
That  in  Trefpafs  againft  two,  where  one  comes  the  firft  In- 
and  appears,  &c.   againft  whom  the   Plaintiff  <lueft\ 
declares  with  zfimulcum^  &c.  who  pleads,  and 
is  found   Guilty,  and  Damages  affeffed  by  the 
Inqueft,  and   afterwards  the  other  comes  and 
pleads,    and   is  found  Guilty;  the  Defendant 
which  pleaded  laft  mail  be  charged  with  the 
Damages  taxed  by  the  firft  Inqueft  ;  for  the 
Trefpafs    which    the  Plaintiff  had  made  joint 
by  his    Writ    and    Count,    and   done  at  one 
Time,  cannot    be  fevered    by    the  Jurors,   if 
they  find    the  Trefpafs    to    be    done    by  all, 
at  one    and   the    fame  Time   as  the  Plaintiff 
declared. 

So  in  Trefpafs  againft  divers  Defendants,  if  Several  Da- 
they   plead    Not   guilty,  or  feveral  Pleas,  andmages- 
the  Jury  find  for  the  Plaintiff  in  all,  the  Jurors  £*  De™nf' 
cannot  affefs  feveral  Damages  againft  the  De-  ^f  Coke  c. 
fendants,  becaufe   all   is  but  one  Trefpafs,  and 
made  joint  by  the  Plaintiff,  by  his  Writ  and 
Count.     And  although  that  one  of  them  was 
more  malicious,    and   de  fafto   did  more  and 
greater  Wrong  than  the  others,  yet  all  came  to 
do  an  unlawful  Act,  and  were  of  one  Party,  fo 
that  the  Act  of  one  is  the  Act  of  all  of  the 
fame  Party  being  prefenr.     But  in  Trefpafs  a-    ' 
gainft  two,  if  the  Jurors  find  one  Guilty  at  one 
Time,  and  the  other  at  another  Time,  there  fe- 
veral Damages  may  be  taxed.     But  if  the  Plain- 
tiff bring  an   Action  of  Trefpafs  againft  two, 

Vol.  I.  U  and 
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and  declare  upon  a  feveral  Trefpafs,  his  Action 
fhall  abate.  And  this  is  the  Diverfity  between 
the  finding  of  the  Jury,  and  the  Confefllon  of 
the  Party. 

And  in  Trefpafs  where  the  Defendants  plead 
feveral  Pleas,  all  triable  by  one  Jury,  and  they 
find  generally  for  the  Plaintiff,  the  Jurors  can- 
not fever  the  Damages ;  if  they  do,  their  Ver- 
dict: is  vicious. 

If  the  Declaration  be  on  feveral  Damage*, 
touching  every  Part  in  feveral,  the  Verdict 
ought  to  find  the  Damage  feveral,  as  the  Decla- 
ration is. 

So  in  Wafte,  for  every  feveral  Parcel. 

So  in  a  Praemunire,  again  ft  the  Principal  and 
AccelTary. 

So  in  a  forcible  Entry,  where  fome  are 
found  to  detain  forcibly,  and  others  to  enter 
forcibly. 

If  one  be  found  Guilty  of  feveral  Trefpaflfes, 
the  Damages  may  be  incire. 

U  one  of  the  IiTues  be  a  Jeofail,  and  the  Da- 
mages intirely  affefled,  'tis  ill  in  both. 

But  Coft  in  thefe  Cafes  muft  be  intire. 

But  in  Trefpafs  againft  two,  where  one  ap- 
pears and  pleads  Not  guilty  to  a  Declaration 
againft  him,  with  a  Simul  cum,  &c.  and  after- 
wards the  other  appears,  and  pleads  Not  guilty 
to  a  Declaration  againft  him  alfo,  with  a  Simul 
cum,  &c.  Whereupon  two  Venire  fac.  iffue 
out,  and  one  IiYue  tried  after  the  other,  and  fe- 
veral Damages  aiTerTed  ;  In  Judgment  of  the 
Law,  the  feveral  Juries  give  one  Verdict,  all  at 
one  Time,  and  the  Plaintiff  hath  his  Election 
to  have  Judgment  de  melioribus  dampnis,  by  ei- 
ther of  the  Inquefts.  And  this  fhall  bind  all, 
but  fiat  nifi  una  Execuiio. 

It 
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It  is  a  Maxim,  That  in  every  Cafe  where  an  Damages. 
Inqueft  is  taken  by  the  Mile  of  the  Parties,  by  1 1  Coke  6* 
the  fame  Inqueft  fhall  Damages  be  taxed  by  all. 
And  in  Mich.   39  H.  6.  fol.  1.  in  an  Action  of 
Trefpafs  againft  many,  (who  pleaded  in  Bar  the 
Term  before)  and  one  of  them  made  Default, 
which  was  recorded :  There  it  is  refolved  by  all  Writ  of  In- 
tfre Court,  That  for  favingot  a  Difcontinuance,  q^ry- 
a  Wric  of  Inquiry  of  Damages  fhall  be  award- 
ed ,  but  none   fhall   iffue  out,  becaufe  he  fhall 
be  contributory  to  the  Damages  taxed  by  the 
Inqueft,  at  the  Mife  of  the    Parties,  if  it  be 
found  for   the   Plaintiff:  And   if  it   be  found 
againft  the  Plaintiff,  then  the  Writ  of  Enquiry 
fhall  iffue  forth. 

And  the  Reafon  wherefore  no  Writ  fhall  if-  Ibid* 
fue  out  at  firft,  to  inquire  of  Damages,  unri], 
&c.  is,  becaufe  that  if  a  Writ  Should  ilTue  out, 
and  be  executed, . this  is  nothing  but  an  Inqueft 
of  Office,  and  not  ae  the  Mife  of  the  Parties ; 
and  yet  this  Inquiry  (if  it  might  be  allowed) 
ought  to  lerve  for  all  the  Damages ;  for  Inqui- 
ry of  Damages  fhall  not  be  twice,  and  the 
others  which  have  pleaded  to  the  Jnqueft,  if 
the  Iffue  be  found  againft  them,  fhall  be 
chargeable  to  thofe  Damages  which  are  found 
by  the  Inqueft  of  Office,  and  if  they  be  qxcc{- 
five  they  fhall  have  no  Remedy,  although  there 
be  no  Default  in  them :  For  they  cannot 
have  an  Attaint,  becaufe  it  is  but  an  Inqueft 
of  Office. 

So  in  Trefpafs  of  Ajjumpfit  againft  two,  if 
one  confeis  the  Action,  or  let  it  go  by  Nil  die. 
and  the  other  plead,  the  Jury  upon  the  Iffue 
fhall    affefs    the  Damages   againft  both.     Keb. 
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Where  any  Point  is  omitted,  whereof  an  Attaint 
lieth,  there  this  fhall  not  be  fupplied  by  a 
Writ  of  Inquiry,  upon  which  no  Attaint  li-  Keb.  1  Part 
eth.  And  therefore  in  Detinue,  if  the  Jury  882* 
find  Damages  and  Coft,  and  no  Value,  as  they 
ought,  this  (hall  not  be  fupplied  by  Writ  of  In- 
quiry of  Damages,  for  the  Reafon  aforefaid. 
Et  Jic  in  Jimilibus.     Ibid. 

The  Plaintiff  was  nonfuit.  And  upon  the  in  Replevin. 
Statute  17  Car.  2.  7.  the  Jury  inquired  of  the 
Value  of  the  Cattle,  fcil.  55. 1,  and  da.  12  d. 
But  they  did  not  inquire  what  Rent  was  ar- 
rear :  And  it  was  moved  to  fupply  it  by  a  new 
Writ  of  Inquiry,  as  in  a  §>uare  Impedit ;  but 
it  was  anfwered,  that  the  Statute  fays,  in  Cafe 
of  a  Nonfuit,  the  fame  Jury  fhall  inquire  of  the 
Value  of  the  Cattle,  and  the  Rent  arrear. 
Sid.  480.     Keb.  2  Part  409. 

A  Verdict  upon  an  Iftue  of  Mifnomer,  plead-  Abatement, 
cd  in  Abatement,  is   peremptory  ;  and  if  the 
Jury  omit  to  find  Cods,  they  cannot  be  fup-  Cofls. 
plied  by  a  Writ  of  Inquiry,  i£c.     Keb.  2  Part 

545- 

But  how  then  ?  Whar,  (hall  the  Plaintiff  lofe  Verdia  fet 
the  Benefit  of  his  Verdict,    becaufe  the   Jury  afide»  becaufe 
affeffed  no  Damages,  or  did  inefficiently  affefs  ^twelTaf6* 
them  ?  Certainly  in  fuch  Cafes  where  Damages  feffaj e 
are  only  to  be  recovered,  he  muff  lofe  the  whole 
Benefit  of  his  Verdict;   but  where  any  Thing 
elfe  is  to  be  recovered  befides  Damages,  as  in 
Debt,  Ejectment,  i£c.    he  may  releafe  his  Da-  Releafe  Da- 
mages, and  have  Judgment  upon  his  Verdict  as  mages. 
to  the  reft.     And  fo  where  Damages  are  to  be 
recovered,  if  Part  of  them   are  afFeiTed  infuffi-  Carter's  Re£. 
ciently*  and  Part  well,  he  may  have  Judgment  51- 
for  thofe  Damages  well  affeifed.     And  often- 
U  3  times 


294 

Verdid  fet 
afide  in  Part, 
for  infuffici- 
ency  in  the 
Declaration. 


Releafe  of 
Damages 
where  none 
were  aileiTed. 


The  Learning  of  Verdifts,       Ch.  14, 


t  Sid.  246. 
Rele&fe  of  Da- 
mages ¥/here 
they  were  wot 
well  affeffed. 


times  the  Inefficiency  of  the  Declaration  (hall 
fet  afide  the  Verdict  *,  as  if  an  Action  upon  the 
Cafe  be  brought  upon  two  Promifes,  and  one 
of  them  be  inefficiently  laid,  and  the  Verdict 
give  intire  Damages,  this  is  naught  for  the 
whole  ;  but  if  the  Damages  had  been  feverally 
afTeffed  upon  the  feveral  Promifes,  then  the 
Verdict  as  to  the  Promife  well  laid  fhould  have 
flood.     Litt.  Rep.  6.     2  Keb.  488. 

In  the  nth  Report,  f.  56.  Marjh  brought  a 
Writ  of  Annuity  againft  Bentham,  and  the  Par- 
ties defcended  to  Iffue,  which  was  tried  for  the 
Plaintiff,  and  the  Arrearages  found,  &V.  But 
the  Jurors  did  not  alTefs  any  Damages  or  Cofts  ; 
which  Verdict  was  infufficienr,  and  could  not 
be  fupplied  by  Writ  of  Inquiry  of  Damages : 
Wherefore  the  Plaintiff  releafed  his  Damages 
and  Cofts,  and  upon  this  had  Judgment ;  upon 
which  the  Defendant  brought  a  Writ  of  Error, 
and  affigned  the  Error  aforefaid,  fcil.  the  Infuf- 
ficiency of  the  Verdict  ;  fed  Judicium  affirma- 
lur,  becaufe  the  Plaintiff  had  releafed  his  Da- 
mages and  Cofts,  which  is  for  the  Benefit  of 
the  Defendant. 

In  Detinue  of  Charters,  on  Non  define 7,  Ver- 
dict for  the  Plaintiff,  and  Damages,  but  the 
Jury  did  not  find  the  Value  of  the  Deeds,  and 
a  Writ  of  Inquiry  was  awarded  to  that  Purpofe, 
and  returned,  and  ruled  good  ;  and  by  Twifden 
Juftice,  Debt  againft  Executor,  who  pleads 
Plene,  fcrV.  and  it  is  found  againft  him,  and  the 
Jury  gave  no  Damages,  that  cannot  be  aided  by 
Writ  of  Inquiry.  Burton  verfus  Robin/on, 
Pajch.   17  Car.  2.  B.  R. 

In  Dyer,  22  Eliz.  369,    370.  in  a  Writ  of 
Ejeftione  Cuftodi<e  terra  fc?  haredis,  the  Jurors 
affeiTed  Damages  intirely,    which   was    ineffi- 
cient, 
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rient,  for  ic  Jay  not  for  the  Heir ;  yer  rhe 
Plaintiff  releafed  his  Damages,  and  had  Judg- 
ment for  the  Land  :  And  Note,  That  ineffici- 
ent Affeffment  of  Damages,  and  no  A  fie  fling  is 
all  one. 

The  Jury  ought  to  affefs  no  more  Damages  r)amagesand 
pro  injuria  Mala,  than  the  Plaintiff  declares  for  \  Cods. 
but  they  may  affefs  fo  much,  and  more-over 
give  Cofts,  which  is  called  Expense  litis  ;  tho' 
in  the  proper  and  general  Signification 
Dampnum  alfo  comprehends  Cods  of  Suit,  as 
the  Entry,  reciting  both  Damages  and  Cofts, 
well  affirms,  fcil.  Quce  dampna  in  toto  fe  at  tin- 
gunt  ad>  &c. 

But  if  the  Jury  do  affefs  more  Damages  than  More  Dama- 
the  Plaintiff  declares  for,  the  Plaintiff  may  re-  ges  than  the 
mit   the  Overplus,  and  pray  Judgment  for  the  ^lamtifFde- 
Refidue,  as   in   the    10th  Report,/.  115.     In  clares  for* 
Trefpafs,    the    Plaintiff-  declared    ad  dampnum^ 
&c.  40  /.     At  the  Trial  the  Jury  affeffed  Da- 
mages occafeone  tranfgrejfionis  prcediff  ad    49  /. 
And  for  Cofts  of  Suit  20  s.     Upon  which  Ver- 
dict the    Plaintiff,  at  the  Day  in  Bank,  remit-  Damages  re- 
ted  9  /.   Parcel  of  the  fa  id  49  /.  affeffed  for  Da-  mitted. 
mages,  and  prayed  Judgment  for  40  /.  (.0  which 
Damage    he    had    counted)     with   Increafe    of 
Cofts  of  Suit,    and  had  9/.  de  Incremento  added 
by  the  Court,  which   in    all  amounted  to  50/. 
and  had  his  Judgment  accordingly  ;  upon  which 
a   Writ  of  Error  was  brought,  and  the  Judg- 
ment affirmed. 

For  as  in  real  Actions,  the  Demandant  fhall  j^j  ,,. 
not  count  to  Damages,  &c.  becaufe  it  is  incer- 
tain  to  what  Sum  (he  Damages  will  amount, 
by  reafon  he  is  to  recover  Damages  pendant  le 
Brief  \  fo  in  the  Cafe  of  Cofts,  he  fhall  reco- 
il 4  ver 
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ver  for  the  Expences  depending  the  Suit,  which 

being  uncertain  cannot  be  comprehended  in  the 

Count,  becaufe  the  Count  extends  to  Damages 

pad,  and  not  to  Expences  of  Suit.     For  in  per- 

Damages  in     fonal  Actions  he  counts  to  Damages,  becaufe  he 

real  and  per-   fhall  recover  Damages  only  for  the  Wrong  done, 

ional  Aftions.  bcfore  thc  Wdt   br0Ught>   and  foajj  not  recover 

Damages  for  any  Thing  pendant  le  Brief.  But 
in  real  Actions,  the  Demandant  never  counts  to 
Damages,  becaufe  he  is  to  recover  Damages  al- 
fo,  pendant  le  Brief  which  are  incertain. 
Damages  and  Xhe  Jury  may,  if  they  will,  afltfs  the  Da- 
affeired11^6  y  ma8es  anc*  Cofts  intirely  together,  without 
making  any  Diftin&ion,  18  E.  4.  23.  But  then 
they  muft  not  aftefs  more  Damages  and  Cods 
than  the  Damages  are  which  the  Plaintiff 
counts  to,  for  if  they  do,  the  Plaintiff  fhall 
recover  only  fo  much  as  he  hath  declared  for, 
without  any  Increafe  of  Cofts,  becaufe  the 
Court  cannot  diftinguilh  how  much  they  intend- 
ed for  Coft,  and  how  much  for  Damage. 
ioCokeii7.  As  in  13  H.y.  16,  17.  one  Barrel  brought 
a  Writ  of  Trefpafs,  and  counted  to  his  Damage 
twenty  Marks  •,  the  Defendant  pleaded  Not 
guilty,  and  the  Jury  taxed  the  Damages  and 
Cofts  of  Suit  jointly  to  twenty-two  Marks,  and 
the  Verdict  was  held  to  be  good  for  twenty 
Marks,  and  void  for  the  Refidue,  becauft  it 
doth  not  appear  how  much  was  intended  for 
Damages,  and  how  much  for  Cofts;  fo  that 
there  may  be  more  Damages  than  the  Plaintiff 
declared  for,  or  lefs,  and  fo  the  Court  knows 
not  how  to  increafe  the  Coft  •,  wherefore  he 
fhall  have  Judgment  but  for  twenty  Marks,  by 
reafon  of  the  Incertainty. 
Ver^£"  Where  a   fpecial  Verdict  is  not  entered  ac- 

IS'QteT  cording    to    the   Notes,    the  Record  may  be 

2  amended 
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amended  and  made  agree  with  the  Notes  at 
any  Time,  though  it  be  three  or  four,  &c. 
Terms  after  it  is  entered.  Lib.  4.  52.  lib.  8. 
162.  Cro.  1  Part  145. 

In  the  Cafe  of  Tumor  and  Tbalgate,  Mich. 
1658.  B.  R.  it  was  faid  per  Curiam,  That  fpe- 
cial  Verdicts  may  be  amended  by  the  Notes, 
but  the  Notes  cannot  be  amended  or  enlarged 
by  any  Averment  or  Affidavit,  for  that  were 
to  find  a  Verdict  by  the  Court.     Yet  in  that 
Cafe,  where  the  Notes  were,  That  the  Judg-  Notes.    See 
menr,  &c.    was   vacated  prout  per  Rule,  the Keb-    '  Part 
Verdict  was  amended,  vacated  per  Curiam  prout  5°*'  9°7- 
per  Rule  ;  for  fo  much  is  implied  in  the  Notes. 

See  a  Verdict  amended  by  the  Notes  after 
Judgment,  and  Error  brought.  1  Roll.  Rep.  82, 

If  the  Matter  and  Subftance  of  the  Iffue  be  Form, 
found,  it  is  fufficient,  for  precife  Forms  are  Hob.  54. 
not  required  by  Law  in  fpecial  Verdicts,  (which 
are  the  finding  of  Laymen)  as  in  Pleadings 
which  are  made  by  Men  learned  in  the  Law, 
and  therefore  Intendment  in  many  Cafes  fhall 
help  a  fpecial  Verdict,  as  much  as  a  Teftament, 
Arbitrament,  &c.  And  therefore  though  he 
which  makes  a  Deputy  ought  to  do  it  by  Efcript ; 
yet  when  the  Jury  find  generally,  that  A.  was. 
Deputy  to  B.  all  necefTary  Incidents  are  found 
by  this ;  and  upon  the  Matter  they  find,  that 
he  was  made  Deputy  by  Deed,  becaufe  it  doth 
tantamount.  Lib.  9.  51.  And  in  the  fifth  Re- 
port, Goodal's  Cafe,  ic  was  refolved,  That  no 
Matters  in  a  fpecial  Verdict  fhall  be  intended 
and  fupplied,  but  only  that  which  the  Jury  re- 
fer to  the  Confideration  of  the  Court. 

In  all  Cafes  where  the  Jury  find  the  Matter 
committed  to  their  Charge  at  large,  and  over- 
more  conclude  againft  Law,  the  Verdict  is  good, 

and 
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JUConclufion.and  the  Conclufion  ill.  Lib.  4.  42.  And  the 
Moor  105,  Judges  of  the  Law  will  give  Judgment  upon  the 
269.  fpecial  Matter  according  to  the  Law,  without 

Litt.  Rep.       having  Regard   to  the  Conclufion  of  the  Jury, 
35»94»     J-  wj10  oughj.  not  t0  take  Up0n  them  Judgment  of 
the  Law.  Lib.  10.  11. 

Upon  every  General  Iffue,  if  the  Jury  are 
in  Doubt,  they  may  give  their  Verdict  at  large, 
and  leave  the  Matter  to  the  Difcretion  of  the 
Court ;  but  it  is  other  wife  on  a  Special  IJfue. 

Though  the  Jury  may  take  upon  them  the 
Knowledge  of  the  Law,  and  give  a  general 
Verditl,  yet  it  is  not  prudent  for  them  fo  to  do; 
for  if  they  miftake  the  Law,  they  run  into  the 
Danger  of  an  Attaint ;  'us  therefore  the  fafeft 
Way,  where  the  Cafe  is  doubtful,  for  them  to 
find  the  fpecial  Matter. 

A  fpecial  Verdict  cannot  be  given  in  any 
Action  but  where  the  I  flue  is  joined  upon  the 
General  Ijjue9  and  noc  where  it  is  joined  on  the 
fpecial  Matter  with  an  abfque  hoc9  &c.  Yet  Coke9 
1  Inft.'22y.  b.  tells  us  a  fpecial  Verdict,  or  a 
Verdict  at  large,  may  be  given  in  any  Aftion^ 
and  upon  any  Ijjue,  whether  general  or  fpecial, 
and  that  the  Law  is  now  fettled  in  this  Point. 
Vin.  Trials  399. 

A  Verdict  may  be  taken  by  rea finable  Intend- 
ment where  it  ftands  upright  and  nothing  in  the 
Verdict  to  impugn  it  \  but  where  they  find  a 
meer  Matter  of  Fact,  as  Livery  at  fuch  a  Day, 
this  fhall  not  be  taken  by  Intendment  one  way 
dr  the  other. 

After  a  Verdict  the  Court  will  admit  any  In- 
tendment to  make  the  Cafe  good,  and  all  Sur- 
plufage  will  be  rejected,  and  no  Prejudice  ad- 
mitted.    See  2  Ld.  Raym.  860,  865. 

3  In 
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In  a  fpecial  Verdict,  whereby  any  Man  is  to 
be  charged  or  hurt,  or  convicted,  though  the 
Jury  find  Matter  of  Evidence  enough  for  them 
to  find  the  Fact,  and  give  a  Verdict  againft 
him;  yer,  if  they  do  not  find  the  Fact,  fucb 
Matter,  though  pregnant  Evidence,  will  not 
warrant  the  Judge  to  intend  the  Fact  or  convict 
the  Party. 

After  a  Verdict  it  may  be  intended,  That  no 
Damages  were  given  for  Matrer  infenfible  \  but 
of fenjible  Matrer  it  cannot  be  fo  intended,  tho' 
it  may  be  inefficient  in  Law.  Ibm.  405,  406, 
407. 

Wherefoever  a  Jury  begins  with  a  fpecial 
Matter,  with  a.  general  Conclufion  upon  it,  con- 
trary to  what  the  Law  and  Court  judge  upon 
the  fpecial  finding  •,  or,  when  they  begin  with  a 
direct  Verdict,  and  after  deduce  fpecial  Matter, 
contrary  to  their  direct  Verdict,  and  clofe  with 
fubmitting  the  whole  to  the  Court  •,  in  either 
Cafe,  the  fpecial  Matter  makes  the  Verdict  and 
over- rules  the  general.     Ibm.  413. 

Where  the  Declaration  in  Trefpafs   is,  Cum  As  general 
aliquibus  averiis,  of  a  Number  uncertain,  and  as  the  Nar* 
the  Verdict  is   as  general  as    the  Declaration, 
Cum  aliquibus  averiis,  there  the  verdict  is  good. 
Cro.  2  Fart  662. 

In  Ejeclione  firm*,  where  the  Plaintiff  de- 
clared of  a  Mefluage  and  three  hundred  Acres 
of  Pafture  in  D.  per  Nomina  of  the  Manor  of 
Monkhal,  and  five  Clofes  per  Nomina,  &c.  Up- 
on Not  guilty,  the  Jury  gave  a  fpecial  Ver- 
dict, viz.  Quoad  four  Clolcs  of  Pafture,  con- 
taining by  Estimation  two  thoufand  Acres  cf 
Pafture,  that  the  Defendant  was  not  guilty, 
Quoad  rejiduum  they  found  Matrer  in  Law. 
And    it    was    moved    by   Teherton,    that  this  ^^^ 

Verdict  ttuum,  inccr- 

tain. 
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Verdict  was  imperfect  in  all:  For  when  the 
Jury  find  that  the  Defendant  was  not  guilty 
of  four  Clofes  of  Pafture,  containing  by  Efti- 
mation  two  thoufand  Acres  of  Pafture,  it  is 
incertain,  and  doth  not  appear  of  how  much 
they  acquit  him.  And  then,  when  they  find 
Quoad  rejiduum  the  fpecial  Matter,  it  is  un- 
certain what  the  Refidue  is,  fo  there  cannot 
be  any  Judgment  given  ;  and  of  that  Opinion 
was  all  the  Court,  wherefore  they  awarded  a 
Venire  facias  de  novo,  to  try  that  I  flue.  Cro. 
2  Part  113. 

Ejettione  firm<e  of  thirty  Acres  of  Land  in 
D.  and  S.  The  Defendant  was  found  guilty  of 
Quoad refe-     ten   Acres,  and   Quoad  refiduum  Not  guilty; 
duum.  anc|  jt  was  movecj  jn  Arreft  of  Judgment,  that 

it  is  uncertain  in  which  of  the  Vills  this  Land 
Jay,  and  therefore  no  Judgment  can  be  given  : 
Sed  non  allocatur ;  and  it  was  adjudged  for 
the  Plaintiff,  for  the  Sheriff  (hall  take  his  In- 
formation from  the  Party,  for  what  ten  Acres 
the  Verdict  was.  Cro.  laft  Part  465.  diverfitas 
apparet. 
Circumftari-  Where  the  Jury  find  Circumstances  upon  an 
ces.  Evidence  given,  to  incite  them  to  find  Fraud, 

&c.  yet  the  fame  is  not  fufficient  Matter  upon 
which  the  Court  can  judge    the  fame   to   be 
Fraud,  &c.  Brownloufs  2  Part  187.     Yet  in 
many  Cafes  the  Jury  may  find  Circumftances 
and  Preemptions,  upon  which  the  Court  ought 
to  judge.     As  to  find  that  the  Hufband  deli- 
Moor  192.     vered  Goods  devifed  by  the  Wife.     Upon  this 
Cart.  Rep.      the  Court  adjudged  that  the  Hufband  affented 
l6*  to  the  Devife  at  firft. 

Poflea  amend-      Where   a  Verdict  is  certainly  given  at  the 
cd,  how.        Trial,  and   uncertainly  returned  by   the  Cleric 
of  the  Aflizes,  &c.  The  Pofea  may  be  amend- 
ed, 
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ed,  upon  the  Judge's  certifying  the  Truth  how 
the  verdict  was  given.  1  Cro.  338.  See  Keb.  2 
Part  875.  Where  the  Court  would  not  compel 
the  bringing  in  the  Poftea.     1  Part  346. 

In  many  Cafes  a  Verdict  may  make  an  ill  111  Plea  made 
Plea  or  Iflue  good.  As  in  an  Action  for  Words  good  by  Ver- 
Tbou  wast  perjured,  and  haft  much  to  anfwer    ^  ,     6 
for  it  before  God.     Exception  after  Verdict  for  2    e  '  3 
the  Plaintiff,  in  Arreft  of  Judgment :  For  that 
it  is  not  laid  in  the  Declaration,  that  he  fpake 
the  Words   auditu  quamplurimorum^  or  of  any 
one,  according  to    the   ufual   Form:    Sed  non 
allocatur ;    for    being   found    by   the  Verdict 
that  he    fpake   them,   it   is  not   material,  al- 
though   he    doth   not  fay   in  auditu  plurimo- 
rum  •,  whereupon  it  was  adjudged  for  the  Plain- 
tiff. Cro.   1  Part  199.     So  want  of  a  Day  in 
the  Nar.  made  good  by  Verdict.  Keb.  2  Part 

354- 

See  Cro.  laft  Part  1 1 6.  where  the  Bar  was 
ill,  becaufe  no  Place  of  Payment  was  alledged, 
yet  the  Payment  being  found  by  Verdict,  ic 
was  adjudged  well  enough,  for  a  Payment  in 
one  Place,  is  a  Payment  in  all  Places.  Keb.  1 
Part  662,  771,  786,  793.  Sid.  306,  290,  341, 
342,  379.  Litt.Rep.  184,  200,  &c.  Mod.Rep. 
42,  43.     Hard.  Rep.  42,  43. 

In  an  Action  of  the  Cafe  for  Continuance 
of  a  Wall,  by  which  the  PlaintifPs  Lights 
were  (lopped  in  an  ancient  Houfe.  Per  Cur9: 
The  Plaintiff  ought  to  (hew  the  Wall  was  new, 
and  is  not  helped   by  Verdict.     Keb.   1  Part 

584. 

Not  guilty  is  a  good  Plea  after  Verdict  in  Af- 
fumpfit ;  fo  on  Non  Affumpfit  the  Jury  may  find 
the  Defendant  guilty.     Keb.  1  Pan  795. 

In 
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In  an  Action  fur  Afjumpfit,  laid  twenty  Years 
fince,  y  non  cut.  infra  fix  amies,  Cff  replic.  in- 
fra fex  annos,  which  is  a  Departure,  yet  the 
Verdict  helps  ir.     Keb.    1  Part  566. 

In  pleading  Riens  avoit  Jour  del  briefs  and 
faid  not  Ne  unque  puis,  and  the  Jury  find  it,  ic 
is  helped  by  the  Verdict. 

But  Drake  faid,  the  fame  after  Verdict  was 
helped  by  the  Statute  of  Jeofails. 

The  like  22  £.4.  46.  ®ue  le  Baron  ne  f.»it 
feifie  que  Dower  Jour  del  Efpoufal,  lie. 

So    if  an  Executor    plead  Riens  enter  mains 

jour  del  brief,   fcfr.   and   omit  Ne  unque  puis. 

5  H.  7.  14. 

Debt  vtrfus         Debt  brought  upon  a  Bond  againft  an  Heir 

Heir.  in  the  Define!  only,  and  upon  Riens  per  Difcent 

there  was  a  Verdict  for  the  Plaintiff;  it  is  naught 

upon  a  Demurrer,   but  after  Verdict  is  aided  by 

the  Statute  16  £5?  17  Car.  2.  cap.  8.  which  is 

(after    feveral    Matters   of  Subftance)    thereby 

enacted  to  be  amended  after  Verdict,  and  other 

Matters  of  like  Nature,  not  being  againft  the 

Right  of  the  Matter  in  Suir,  fcfr.  fhall  not  ftay 

Judgment.     Sid.  342.    Keb.  1  Part  259,  27S, 

309,  470.   1  Part  662,  771. 

An  Indictment  of  Extortion  againft  a  Bailing 
quod  colore  officii  extorfive  cif  injuriofe  he  took 
Money,  and  fheweth  not  the  Particulars^  good 
per  Curiam,  efpecially  after  Verdi  dr.  Keb.  1 
Part  357. 
A  Repleader  In  an  information  for  not  repairing  a  High- 
was  denied.     wav  jn   tnejr   parjfh#     Upon    Non  debent   re- 

eg'g!    ^    parare,  the  Verdict  found  fo,  for  the  Defen- 
dant.    The  Court  held  the  IlTue  ill,  becaufe 
Way.  'tis  contrary  to  Law  -,  the  Way  being  in  their 

own  Parifh,  they   ought  to    have  (hewed  wha 
ought  to  repair^  and  if  the  Verdict  had  found 

that 
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that  the  Defendant  ought  to  repair,  it  had  been 
well  enough  •,  however  after  Verdict  the  Court 
g3ve  Judgment,  that  the  Defendant  mould  be 
acquitted. 

Trefpafs  by  Baron  and  Feme  de  claufo  ffticlo 
of  the  Baron's,    and   for    the   Battery   of   the 
Feme,  ad  dampnum  ipforum.     Tne  Defendant 
Quoad  the   claufum  fregit  pleaded  Not  guilr . 
Quoad  the  Battery  juftifies.     And  for  the  firft 
Iilue,     it   was    found  for   the  Defendant  •,  and 
for  the  fecond,  for  the  Plaintiff,  and  now  mo- 
ved  in  Arreft  of  Judgment,  That  the  Decla- 
ration is  not  good,  becaufe  the  Baron  joins  the 
Feme  with    him  in  Trtfpafs  de  claufo  fr aft  0  of Baron  and 
the  Baron,   which  ought   not   to   be  ;   but  for  £e^e-    l'idt 
the  Batrery  of  the  Feme  they  may  join,  where-        '    Court 
to   all   the  Court  agreed  ;  but   it    was    moved,  againft  Barcm 
That  in    Regard    it    was    found    againft    the  and  Feme,  of 
Plaintiffs  for   this  I  flue,   in   which    rhcy   ought  TrefFafs  *<>™ 
not  to  join,   and  the  Defendant  is  rhereof  ac    !"?  -fa-y 
quitted,  and  the  Iflue  is  found  againft  the  De-'a,ct'aJlowed 
fendant,  for  that   Pare   wherein  rhcy  ought   to  good.  946, 
join ;    this  Verdict   has  difcharged    the  Decla- 
ration for  that  Part  which  is  ill,  and  is  good 
tor  the  Refidue.     As  in  9  E.  4.   51.   Tre.'pafs 
by  Baron  and  Feme,  for  the  Battery  of  bo:h: 
The  Defendant  pleaded  No:  guilty,  and  found 
Guilty,  and   Damages  aiTefTcd  for   the  Battery 
of  the  Baron,  by  itfelf,  and  for   the  Battery  of 
the  Feme,  by  itfelf;  and  Judgment  was  given 
for  the  Damages  for  the  Battery  of  the  Feme  ; 
and  the   Writ    abated  for  the  Refidue.     And 
of  that    opinion    was  Lea,  Chief  Juftice,  and 
Dodridge,  but  Hough! on  and  Cbambcrlaine  con- 
tra.    For  the  Declaration  being  ill  in  itfelf  in 
Subftance,  the  Verdict  (hall  never  make  it  good. 

jouraed.   2  Cro.  655. 
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Rochel  and  his  Wife  brought  an  Action  of 
Trefpafs  and  Afifault  in  the  Exchequer,  Hill. 
1659.  againft  Steel  and  others,  for  beating  the 
Hufband  and  Wife  ;  who  pleaded  Not  guilty, 
and  the  Verdict  found  Steel  Guilty  of  the  Bat- 
tery of  rhe  Wife,  but  found  nothing  concerning 
the  Hufband  ;  wherefore  Judgment  was  flayed  -, 
but  the  Barons  held,  That  if  the  Jury  had  found 
the  Defendant  Not  guilty,  as  to  the  Hufband, 
then  the  Verdict  had  helped  the  Declaration, 
and  the  Plaintiff  fhould  have  had  Judgment 
for  the  Damages  for  the  Battery  of  the  Wife. 
Hardrefs  166. 

Horton  and  his  Wife  declared  in  Trefpafs  for 
beating  the  Wife,  ad  dampnum  ipforum,  and 
good.     Siderfin  3  8  7. 

The  Jury  may  find  any  Thing  that  may  be 
given  in  Evidence  to  them,  as  Records,  ei- 
ther Patent,  Statute,  or  Judgment,  Things  done 
in  another  County  or  Country  ;  for  which  fee 
Evidence  before,  Hob.  227.  And  of  thofe 
Things  they  ought  to  have  Conufance ;  they 
are  to  have  Conufance  alfo  of  all  Incidents 
and  Dependants  thereupon  ;  for  an  Incident  is 
a  Thing  neceflarily  depending  upon  another. 
Co.  Lit.  227.  b. 

If  the  Verdict  may  any  ways  be  conftrued 
good,  a  conflruction  to  deftroy  it  ought  not  to 
be  made.     Carter's  Rep.  80,  94. 

If  one  of  the  Jury  be  outlawed  when  the 
Verdict  is  found,  the  Verdict  is  not  good,  but 
may  be  reverfed  by  Error. 

In  a  fpecial  Verdict,  the  Cafe  in  Fact  mud 
be  found  clear  to  a  common  Intent,  without 
Equivocation.  Vaugbatfi  Rep.  78. 


If 
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If  the  Jury  colled  the  Contents  of  a  Deed,  Contents  of  a 
and  alio  find  the  Deed  in  b<ec  verba,  the  Court  Deed* 
is  not  to  judge  upon  thtir  Collection,  but  upon 
the  Deed   itfelf.     The  Jury  may  find  the  Con- 
tents of  a  Deed  or  Will  proved  by  Witneffes. 
Ibid. 

Trefpafs  for  difturbing  him  of  his  Common  Common, 
belonging  to  an  hundred  Acres,  and  the  Jury 
find  Common  for  fifty,  this  is  for  the  Plain- 
tiff; otherwife  upon  an  Avowry^  or  Quod 
permittat,  which  are  founded  upon  the  Right,  Vide  apres. 
but  the  Trefpafs  is  for  Damages.  Palmer's 
Rep.  289. 

If  the  Matter  and  Subftance  of  the  Iflue  be  The  Verdia 
found  it   is  fufficient,  though  it  be  againft  the  may  be  againft 
Letter   of  the  Iffuc.     As  in  the  firft  *»&*«*",  ^^jf 
fol.  1 1 4.  b.     A   Mcdus  decimandi  was  alledged  t^e  Subftance 
by  Prefcription  Time  out  of  Mind,  for  Tirhes  is  found. 
of  Lambs,   and  thereupon  Iffue  joined.     And 
the  Jury  found,   that  before  twenty  Years  then 
lad    pad,  there  was   fuch    a  Prefcripnon,    and  Prefcription. 
that    for    thefe    twenty   Years,     he   had    paid 
Tithe-Lamb   in  Specie.     And  it  was  objecbd 
firft,     That  the    IiTue   was  found    againft    the 
Plaintiff,   for  that  the   Prefcription  was  general 
for  all  the  Time  of  the  Prefcription,   and  twen- 
ty   Years   fail   thereof.       Secondly,     That    the 
Party,   by  Payment  of  Tithes   in   Specie,    had 
waved  rhe  Prefcription  or  Cuftom.     But  it  was 
adjudged  for  the  Plaintiff  -y    for  albeit  the  Mo- 
dus  decimandi  had  not  been  paid  by  the  Space 
of  twenty   Years,    yet    the    Prefcriprion   being 
found,  the  Subftance  of  the  Iffue  is  found  for 
the  Plaintiff. 

In   an  Afilfe  of  Darrein  Prefeniment,    if  the  Avoidance. 
Plaintiff  alledge  the  Avoidance  of  the  Church, 
by  Privation,  and  the  Jury  find  the  Voidance 
Vol.  I.  X  bv 


3°<3 


Deprivation. 


Breach  of  20 
Trees  cut 
down  for  1  o. 


Indictment  of 
Murder,  and 
Verdicl  finds 
Manflaughter. 
Sid.  525. 
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by  Death,  the  Plaintiff  (hall  have  Judgment  ; 
for  the  Manner  of  Voidance  is  not  the  Title  of 
the  Plaintiff,  bat  the  Voidance  is  the  Matter. 
1  Inft.  282. 

If  a  Guardian  of  an  Hofpital  bring  an  A  (life 
againft  the  Ordinary,  he  pleadeth  that  in  his 
Vifitation  he  deprived  him  as  Ordinary  •,  where- 
upon IfTue  is  taken,  and  it  is  found  that  he  de- 
prived him  as  Patron  ;  the  Ordinary  (hall  have 
Judgment,  for  the  Deprivation  is  theSubftance 
of  the  Matter.     Ibid. 

The  Leflee  covenants  with  the  Leffor  not  to 
cut  down  any  Trees,  &c.  and  binds  himfelf 
in  a  Bond  of  forty  Pounds  for  the  Performance 
of  Covenants.  The  LefTee  cut  down  ten  Trees, 
the  Leflbr  bringeth  an  A&ion  of  Debt  upon 
the  Bond,  and  afligneth  a  Breach,  That  the 
Leflee  cut  down  twenty  Trees ;  whereupon 
Iflue  is  joined,  and  the  Jury  find  that  the 
LefTee  cut  down  ten  :  Judgment  (ball  be  given 
for  the  Plaintiff,  for  fufficient  Matter  of  If- 
fue  is  found  for  the  Plaintiff  to  forfeit  the  Bond. 
Ibid. 

And  this  Rule  holds  in  Criminal  Caufes : 
For  if  A.  be  appealed  or  indicted  of  Murder, 
viz.  that  he  of  Malice  prepenfed  killed  J.  A. 
and  pleads  that  he  is  Not  guilty  modo  &  forma, 
yet  the  Jury'may  find  the  Defendant  Guilty  of 
Manflaughter  without  Malice  prepenfed,  be- 
caule  the  Killing  of  J.  A.  is  rhe  Matter,  and  Ma- 
lice prepenfed  is  but  a  Circumflance.  Flo.  Com. 
101.     1  Inft.  282. 

And  generally  where  modo  &  forma  are  not 
of  the  Subftance  of  the  Iflue,  but  Words  of 
Form,  there  it  fufficeth,  though  the  Verdict 
doth  ndt  find  the  precife  Iflue. 

As 
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As  if  a  Man  bring  a  Writ  of  Entry  in  cafu 
provifo,  of  the  Alienation  made  by  the  Tenant 
in  Dower  to  his  Difinheritance,  and  counteth 
of  the  Alienation  made  in  Fee  ;  and  the  Te-  Alienation, 
nant  faith,  That  he  did  not  alien  in  manner  as 
the  Demandant  hath  declared  ;  and  upon  this 
they  are  ar  IfTue,  and  it  is  found  by  Verdict, 
that  the  Tenant  ahened  in  Tail,  or  for  Term 
of  another  Man's  Life.  The  Demandant  mail 
recover,  yet  the  Alienation  was  not  in  Manner 
as  the  Demandunr  hath  declared.  Littleton, 
Se8.  483. 

Alfo  if  there  be   Lord  and  Tenant,  and   the 
Tenant  hold  of  the  Lord  by   Fealty  only,  and 
the  Lord  diftrain  the  Tenant  for  Rent, 
Tenant  bringerh  a  Wri:  of  Trefpafs  \s  Trefpafs  by 

Lord,  for  his  Catde  fo  taken,  and  the  Lord  the  Tenant 
plead  that  the  Tenant  holds  of  him  by  Fealty  aga»jftthe 
and  certain  Rent,  and  for  that  Rent  behind  he  or  ' 
came  to  diftrain,  &c.  and  demands  Judgment 
of  the  Writ  brought  againft  him,  Quare  vi  £5? 
or  mi S)  &V.  And  the  other  faith,  That  he  doth 
not  hold  of  him  in  Manner  as  he  fuppoied  •, 
and  upon  this  they  are  at  IfTue.  And  it  is 
found  by  Verdict,  that  he  holdeth  of  him  by 
Fealty  only  ;  in  this  Cafe  the  Writ  (hall  abate, 
and  yet  he  doth  not  hold  of  him,  in  Manner 
as  the  Lord  hath  faid  ;  for  the  Matter  of  the 
IfTue  is,  Whether  the  Tenant  holdeth  of  him 
or  no  ;  for  if  he  holdeth  of  him,  although  that 
the  Lord  diftrain  the  Tenant  for  other  Services 
which  he  ought  nor  to  have,  yet  fuch  Writ  of 
Trefpafs,  §>uare  vi  cf?  armis^  &c.  doth  not  lie 
againft  the  Lord,  buc  fhall  abate.  Littleton, 
Seel.  484. 

X   2  Aifo 
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The  Verdia       Alio  in  a  Writ  of  Trefpafs  for  Battery,  or 

Defending     f°r  Go0dS  ^"^   QWa-V'  if  tbe  Defendant  Plead 

guilty  of  the  ^ot  Bu^zy  in  Manner  as  the  Plaintiff  fuppo- 
Trefpafs  at  feth,  and  it  is  found  that  the  Defendant  is  guil- 
another  Day  ty  in  another  Town,  or  at  another  Day,  than 
or  Place.        t|ie    piajntiff  fuppofes,    yet   he  fhall  recover. 

Ibid.  Seel.  485. 
Confpiracy.         So  the  Jury  may  find  the  Confpiracy  at  an- 
other Day,  for  the  Day  is  but  Form. 
Battery.  In  Battery,  if  the  Defendant  juftify  at  ano- 

ther Day  with  a  Traverfe,  Devant  &  aprcs,  he 
may  be  found  guilty  at  another  Day. 
Son  ajfault  de-      If  the  Defendant  by  his  Plea  agree  with  the 
""f*'  Plaintiff  in   the  Day,  Year  and  Place,  and  the 

Plaintiff  reply  de  fon  tort  demefn  fans  tiel  caufe, 
and  the  Defendant  prove  an  Affault  by  the 
Plaintiff,  the  Plaintiff  (hall  not  give  in  Evi- 
dence a  Battery  at  another  Day.  Roll.  Tit. 
Trial  687.     Vide  devant,  cap.  1 1. 

And  fo  in  many  other  Cafes  thefe  Words, 

fcil.  In  Manner  as  the  Demandant  or  the  Plaintiff 

fuppefed,  do  not  make  any  Matter  of  Subftance 

of  the  IfTue.     Littleton,  Seel.  485. 

Mode  iff  forma      And  'tis  a  Rule,  That  where  the  Iffue  taken 

when  Words  g0ecn  t0  the  Point  of  the  Writ  or  Action,  there 

^der^n™-  *~  mo^°  ^  forma  are  but  Words  of  Form,  as  in 

the  Cafes  aforefaid.  Ibid. 
When  ofSub-  But  when  a  collateral  Point  in  Pleading  is 
ftance,  and  traverfed,  as  if  a  Feoffment  be  ailedged  by  two, 
™uItbefound  and  this  is  traverfed  modo  &  forma,  and  'tis 
diet  e  ^  found  the  Feoffment  of  one,  there  tnodo  k3  for- 
s   .  ma  is  material-,    fo  if  a  Feoffment  be  pleaded 

fumpfaZdo^  by  Deed>  and   «  is   traverfed  ^bfyue  hoc,   quod 
yW*,upon  znfeeffavit  modo  &  forma,  upon  this  collateral  lf- 

ln  debit  at  us  Af- 

r,   there  m§Jk  &  forma  were  not  material.     Secus  when  the  Action 
is  upon  a  Collateral  Promife. 

fue, 
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fue,  modo  £5?  forma  are  fo  efientia),  as  the  Jury 
cannot  find  a  Feoffment  without  Deed.  Co. 
Littleton  282. 

But  here  is  a  Diver  fry  to  be  obferv'd,  That  Trefpafs 
albeit  the  Iffue  be  upon  a  collateral  Point,  yet Quarenn  & 
if  by  the  finding  of  Part  of  the  Iffue,  it  fhall  ^liesl>oC 
appear  to  the  Court,  that  no  fuch  Action  lierh  x^ord  fordi- 
for  the  Plaintiff,  no  more  than    if  the   whole  Pairing  his 
had  been  found,   there  modo  £5?  forma  are  but  Tenant,  wkh- 
Words   of  Form,  as  in   the  aforefaid   Cafe  of out  Gipk- 
the  Lord  and  Tenant,  in  Littleton \  Sett.  484. 
it  plainly  appears  *,  for  it  was  all  one,  wherher 
the  Tenant  held   by  Fealty  only,  or  by  Feahy 
and  Rent,  becaufe  if  eirher  was  true,    the  Te- 
nant could  have  no  Trefpafs,  Quare  vi  &  ar- 
mis,  againft  the  Lord  in  that  Cafe,  by  the  Sta- 
tute of  Marlbridge,  cap.  3.     1  Inft.  281.  b. 

After  the  Verdict  recorded,    the  Jury  cannot  jury  cannot 

vary  from  ir,  but  b:  fore  it  is  recorded  they  may  vary  from 

vary  from  the  firft  Offer  of  their  Verdict.     And  their  Verdift 

that  Verdict  which  is  recorded  (hall  (land.  1  Inft.  wb??"  re" 

r>i     r>  corded. 

227.     Plo.  Com.  212. 

There  is  alio  a  Verdict  given  in  open  Court,  Open  Verdict 
and  a  privy  Verdict  given  out  of  Courr,    before  and  Privy 
any  of  the  Judges  of  the   Court  ;  fo  called,  be-  Verdia- 
caufe  it  ought  to  be  kept  fecret  and  privy  from 
each   of  the  Parties,  before   it  be  affirmed  in  ' 

Court.     Plowd.  211. 

Becaufe  the  Jury  may  vary  from  rheir  private  ^he  ]>\ry 
Verdict  ;   as  if  that  find  for  the  Plaintiff,  the  may  vary 
open  Verdict  maybe  for  the  Defendant,    and  from  a  private 
this  (hall  (land,  'and   the  private  Verdid  mall  Verdid« 
not    be  deemed  a  Verdict ;    for  the  Jury  are 
charged   openly  in  Court,  and   in  Court  their 
Verdict  ought  to  be  received,  and  this  which 
they  pronounce   openly  in   Court,  (hall  be  ad- 
judged their  Verdict.     Plowd.  2  u.  £. 

X  3  And 
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And  although  it  is  ufual  to  take  the  Verdict 
fecr.erly,  when  the  Jurors  are  agreed,  yet  this 
is  not  of  the  or  Law,    but  of  the  Cur- 

tefy  of  the  Law,  fur  (he  Eafe  of  rhe  Jurors  ;  and 
in  his  Cafe,  their  Saying  fhall  not  be  their 
Verdict  till  it  is  openly  pronounced  in  the  Court ; 
for  when  they  come  in  the  Court,  the  Plaintiff 
fhall  be  demanded*  and  ihen  may  be  nonfuited  : 
But  when  they  give  their  Verdict  fecretly,  the 
Plaintiff  is  riot  demandabie,  nor  can  be  then 
nonfuited  •,  but  he  may  be  no  when  the 

Verdict  of  Right  ought    to  be  rendreds    ergo 
the  Force    is    in    the    giving    of    the  Verdict 
in    the    Coun,    and    no:    elfewhtre.      Plowd. 
211.  b. 
Bro.  Tit.  Ver-      And  alfo    in    the  Court   itfelf,  if  they  pro- 
did,  12.  nounce    their  Verdict,  they  may  change  ir,    if 
they   be  miftaken,   or  if  it  be  not  full  in  Law, 
or  for  fome  other  reafonable  Caufe  immediately 
perceived  ;  therefore  if  they  may  vary  and  con- 
tradict their  fir  ft  Verdict  given  in  open  Court; 
a  fortiori  upon  better  Advifement  they  may  do 
fo,  when  their  firft   Verdict  was  given  out  of 
Court,  and  they  not  difcharged  •,  for  they  be  in 
the  Cuftody  of  the  Bailiff,  till  they  be  difcharg- 
ed in  Court.     Plo.  Com.  21 1.     Moor  33. 
Jury  (hall  give       The  Jury  having  once  given  their  Verdict, 
but  one  Ver-  although  it  be  imperfect,  (hall  never  be  fworn 
did  in  the       agajn  Up0n  t|ie  fame  jn;ue  (un}efs  jt  be  in  Cafe 
fame    au  e.      ^  Afiize,  when   the  Party    is    to    recover    by 
View  of  the  Jurors.)     But  there  mult  be  a  Ve- 
nire facias  de  novo.     Cro.  2  Part  210. 
Verdiftgood        If  a  Verdict  be  good  in  Parr,  and  naught  in 
\n  Part.  another  Part,  it  fhall  ftand  in  Part,  and  a  new 
Inqueft  fhall  be  for  the  reft.      Bro.  Tic.  Ver- 
difi,  89. 

For 
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For  the  JuFy's   Dire&ion   in    their  Verdift,  What  permit- 
greater    Liberty    is    permitted    in    pleading    a  ?ed  /^  P{fay^ 
Matter  doubtful  in  Law;    for  a  Travcrfc    (forryrs  jjj^q^, 
this    Reafon)  may  be  -omitted  :     As   in   Debt  in  their  Ver- 
agafnft  an  Executor,  it  is  a  good  Plea  to   fay,  4*&. 
Administration   was    committed   to    him,    and 
therefore   he  mould  be  named    Adminiftracor, 
and  nor   Executor,  without  traverfing  that    he 
is  not  Executor;  for  the  Lay-People  know  no 
Difference   between   one  adminiftring  as    Exe- 
cutor, and  one  adminiftring  as  Adminiftrator. 

For  this  Reafon  likewi.fe  the  Special  Matter 
may  be  pleaded  together  with  the  General  If- 
iue,  E&.  As  that  the  Obligation  put  in  Suit 
was  fealed  by  him  and  delivered  to  A.  to  keep  A  fpeciai 
till  certain  Indentures  were  made  between  the  v?  ^ 
Plain cifFand  him,  before  which  Indentures  made, 
the  Plaintiff  took  the  Obligation  out  of  the  Pof- 
feiTion  of  A.  fo  is  not  his  Deed.  This  is  good, 
and  yet  by  this  general  Conclufion,  the  Matter 
precedent  (hall  not  be  waved,  for  it  were  peril- 
ous to  put  the  Special  Matter  in  the  Mouth  of 
L3V- People.      9  #.  §.  38.  *  Where  the 

*  So  likewife  in  Trefpafs,  if  a  Releafe  be  *ffuc  uPon  a 
pleaded  in  a  foreign  County,  and  tried  there  for  M^teTls  tried 
the  Plaintiff,    there  alfo  (hall  Damages  be  af-  ]n  a  foreign 
feffed  by  the  fame  Jury.     For  where  the  Prin-  County,  Kun- 
cipal  is  tried)    there  alfo  mail  the  AccelTary  and  dred»  &c- 
Incidents  be  inquired  of.     I  need  ufe  no  other  ™  .ere    .e 
Inftances  to  illuftrate  this,    than  the  Cafe  above-  there?he  Ac- 

faid.      Roll.  Trial,    687.   L.  pi.  I.  cefiary  (halL 

be  tried. 

They  may  find  a  Condition  to  defeat  a  Free-  2l  Jf-l4t- 
hold  of  Land,    although   it  be  not    pleaded  -,  ^J™^' 
but  of  Things  in  Grant,   they   mud  alfo  finc^  kad.^ " 
X  4  the 
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the  Deed  of  the  Condition.      Ibid.  690.    P. 
pi.  1. 

Upon  a  Traverfe  of  a  Leafe  Modo  &  forma, 
the  Jury  may  find  a  Leafe  of  another  Date, 
alrhough  the  Date  be  miftaken  in  the  Plead- 
ing, but  noc  a  Leafe  made  by  another,  than 
from  whom  it  was  pleaded  •,  for  this  is  out  of 
the  I  flue  in  Matter  and  Form.  Ibid.  pL  6. 
Hob.  272. 

In  an  Afllze  of  Rent,  the  Jury  may  find  that 
the  Rent  was  granted  with  an  Attornment,  al- 
though no  Specialty  be  (hewed.  Ibid.  6gi.  pi.  8. 

A  Fine  or  Recovery  may  be  found  by  the 
Jury  without  (hewing  of  it  under  Seal.  The 
Jury  cannot  find  againft  what  is  admitted  by  the 
Record.  Siderfin  271.  Roll.  Trial,  691.  ^. 
pi.  3. 

If  the  Verdict  be  contrary  to  a  Matter  of  Re- 
Cord,  it  may  be  fet  afide  as  nought. 

If  a  Party  be  found  by  Inflection  to  be  with- 
in Age,  the  Verdict  that  finds  him  of  Age  (hall 
be  holden  for  none. 

A  Verdict  finding  Matter  againft  the  Re- 
cord is  a  Jeofail.      11  H.6.  42. 

They  may  find  a  Divorce,  which  is  a  Record 
in  the  Spiritual  Courr,  but  not  by  our  Law. 
Roll.  Trial,  691.  gKpl.  4. 

The  Verdict  found  an  Attainder  of  Felony 
not  pleaded,  nor  given  in  Evidence  fub  pedeji- 
gilli,  26  AJf.2.  and  the  Court  took  it  ill. 

So  if  a  Fine  and  Recovery  were  found,  not 
pleaded,  nor  given  in  Evidence  fub  pede  Jigilli, 
26  AJ[.  5.     Ibid.  pi.  2,  3. 

The  Jury  is  noc  to  inquire  of  that  which  is 
agreed  by  the  Parties.     Ibid.  R.  pi.  1. 

As  in  Dower,  if  the  Tenant  fays  he  has  been 
always  ready  to  render  Dower,  and  the  IfTue  be 
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if  the  Hufband  died  feifed,  the  Jury  is  not  to 
inquire  if  the  Eftate  was  dowable,  for  this  is 
confefied.     Ibid.  pi.  2. 

If  the  Defendant  doth  not  deny   the  Wade,  Wafte.     m 
bat  pleads  another  Matter,  fcilicet,  nul  tiel  vill 
lou,  &c.     The  Jury'  is  not  to   inquiry  of  the 
Wafte,  but  give  Damages  although  no  Wafte 
be  made.     Ibid.  pi.  3. 

In  Debt  upon  a  Bond,  with  a  Condition  to  Award, 
perform  an  Award,  and  the  Defendant  plead 
nullum  fecit  Arbitrium,  and  the  Plaintiff  reply, 
fecit  Arbitrium,  and  fets  it  forth,  and  the  De- 
fendant rejoin  Nul  tiel  Award,  the  Jury  cannot 
find  any  Matter  Dehors  to  make  the  Award  void 
in  Law,  which  doth  not  appear  within  the  A- 
ward  pleaded  5  as  that  the  Releafe  awarded 
would  difcharge  the  Bond  of  the  Submiffion  ; 
for  nothing  is  in  IfTue,  but  whether  fuch  an  A- 
ward  was  made  in  fait,  as  is  alledged  •,  neither 
could  this  Matter  be  alledged  by  any  Rejoin- 
der ;  for  it  would  have  been  a  Departure  from 
the  Plea,  and  a  Jury  cannot  find  that  which 
would  have  been  a  Departure,  becaufe  out  of 
their  IfTue.  But  in  this  Cafe,  if  the  Defendant 
would  have  took  Advantage  of  it,  he  ought  to 
have  pleaded  all  this  Matter  in  his  Bar,  and  not 
have  faid  nullum  fecit  Arbitrium  -,  for  'tis  a  De- 
parture in  the  Rejoinder,  to  acknowledge  an  A- 
ward  which  was  denied  in  the  Plea.  Ibid,  692. 
pi.  10. 

In  Debt  for  twenty  Shillings  and  the  IfTue  be  Howthejury 
folvit  ad  diem,  and  the  Verdict  be  quod  debet  ought  to  find 
the  twenty  Shillings,  this  is  not  gooc*,   becaufe their  Verdift» 
it  is  not  direct   but  by  Argument.     Ibid.  693.  ^SJT 
pl-  4. 

In  Debt  upon  an  Obligation,  if  the  Defen- 
dant fay,  Thai  he  is  a  Lay-Man,  not  lettered 
3  and 
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Niait lettered,  and  'twas  read  as  an  Acquittance,  &?  ijfint  nient 
fon  fait,  if  the  Jury  find  he  knew  what  he  did, 
and  that  it  was  a  Bond,  and  he  was  willing  to 
be  bound,  this  is  no  good  Verdict,  becaufe  they 
ought  precifely  to  find  if  it  was  his  Deed  or  noc. 
Ibid.  pi.  4. 

If  the  Iffue  be,  whether  where  a  Copyhold 
is  granted  to  three  for  the  Lives  of  two,  if  he 

Cuftom.  which  died    feifed,  &c.  ought  by  Cuftom   to 

pay  an  Heriot  or  not,  and  the  Jury  find  that 
there  was  never  any  fuch  Eftate  granted  in  the 
Manor,  this  is  not  good  for  the  Reafons  afore- 
faid.     Roll.  Trial,  693.  S.  pi.  1. 

So  if  the  ifiue  be,  if  by  Cultom  an  Eftate 
Tail  may  be  granted,  and  the  Jury  find  that 
it  may  be  granted  in  Fee,  which  is  greater,  yet 
'tis  not  good.  Ibid.  pi.  3. 

Trefpafs.  In  Trefpafs  for  taking  and  cutting  his  Lea- 

ther, if  the  Defendant  juftify  as  a  Searcher  ; 
and  cut  it  for  the  better  Search  More  Scruta- 
torum,  without  any  other  Damage  -,  and  the 
Plaintiff  reply,  De  injuria  fua  propria,  abfqiie 
hoc,  that  he  cut  it  More  Scrutatorum,  upon 
which  Traverfe  Ifiue  is  joined,  and  the  Jury 
find  that  the  Defendant  cut  it  as  the  Plaintiff 
has  alledged  ;  this  is  no  good  Verdict,  becaufe 
'tis  not  any  Anfwer  to  the  IfTue  but  by  Argu- 
ment. Ibid.  694.  pi.  4. 

Battery.  *n  Trefpafs  and  Battery  in  A.  to  find  Not 

guilty  in  A.  is  not  good ;  for  it  ought  to  be 
generally  Not  guilty.     Ibid.  V.  pi.  1. 

In  Debt  on  Bond  againft  an  Heir  who  pleads 
Riens  per  Difcent,  upon  this  Plea,  if  the  Plain- 
tiff reply,  That  he  hath  divers  Lands  in  D.  per 
Defcent,  and  the  Jury  find  he  had  divers  Lands 
by  Defcent,  this  is  good,  without  finding  what ; 
for  'tis  not  material,  in  regard  upon  this  falfe 

Plea 
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Plea  a  general  Judgment  is  to  be  given  without 
having  refpect  to  the  Affets.      Ibid.  pi.  4. 

In  an  Ejeftione  fir  ma  of  five  Acres,  if  they 
find  the  Defendant  guilty  in  eight  Pieces  de 
terra  parcel"  tenementorum  praditT,  'tis  a  void 
Verdict  becaufe  uncertain,  and"  no  Execution 
can  be  made  of  Pieces.   Ibid.  pi.  5. 

In  Ejectment  of  a  Manor,  on  Non  culp.  the  Ejsament. 
Verdict  was  for  the  Plaintiff  for   the  Manor,  MaiiQr- 
and  Quoad  fervitia  Non  culp.     ' T was  objected,  - 
That  ihe  Verdict  was  not  for  the  Plaintiff  for 
the  Manor,  becaufc  as  to  the  Services  'twas  for 
the  Defendant  •,  but  'twas  anfwered  the  laftPart 
as  to  the  Services  was  void  and  Surplufage.    Si~ 
derfin  232.  Keb.   1  Part  810. 

In  Cafe  upon  Non  Ajjumpjit  pleaded,  if  the  Verdift  fpe- 
Jury  find    that   the   Defendant  Non  afiumpfit  -,  cial« 
yet  if  two  Witneffes  fay  true,  then  we  find  that 
he  did  ailume.  The  firft:  (hall  (land  for  the  De- 
fendant, and  the  laft  Words  are  void  ;  and  Sur- 
plufage fhall  not  vitiate.  Roll.  Trial,  695.pl.  2.  Surplufage. 
Dyer  372 

If  in  an  Ejectment  upon  a  Leafe  of  twenty  Ejeftment. 
Acres,  and  the  Jury  find  quod  dimifit  ten  Acres 
tantum,  and  the  Conclufion  of  the  Verdict  is, 
Et  ft  fuper  totem  mater i am  Curia  videbitur  quod 
Defendens  dimifit  twenty  Acres,  then  they  find 
for  the  Plaintiff;  and  if  nor,  then  for  the  De- 
fendant ;  ihis#  is  repugnant,  and  fo  the  Verdict: 
is  void  in   all.     Ibid.  pi.  4. 

In  Ejeftione  fir  ma  de  7  Mcffuagiis  five  Te- 
nements, and  Verdict  pro  Querente.  'Tis  ill 
for  the  Incertainty,  and  the  Verdict  doth  not 
help  it ;  and  Hale  refufed  to  let  the  Jury  find 
for  the  Plaintiff,  for  the  Meffuages,  and  Non 
Culp.  for  the  Tenements.  But  by  Twifden,  if 
it  had  been  de  uno  MeJJuagiofive  Tenement 0,  vo- 

cato 
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ment. 


J) cvajlcwi '/. 


Will. 

Roll.  Trial, 
697.  pi  5. 
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cato  the  Black  Swan,  it  had  been  good,  becaufe 
the  laft  Part  makes  it  cerrain.  Stderfin  295.  Keb. 
2  Part  80.  Cro.  3  Part  186. 

To  affefs  Damages  incertainly,  is  void  •,  as 
to  fay  we  affefs  forty  Pounds,  if  we  muft  by 
Law  ;  if  not,  then  but  three  Pounds,  this  is  void. 
Roll.  Trial,  695.  pi.  6. 

Indebitatus  ajjumpfit,  to  affefs  Damages  occa- 
Jione  debiti  praditti,  is  good,  although  it  ought 
to  be  occ a/tone  ncn  perjornuitionis,  &c.  Ibid.  696. 
pi  8. 

In  an  Information  upon  the  Stature  39  Eliz. 
cap.  11.  for  dying  with  Logwood,  by  which 
he  loft  twenty  Pounds  for  every  Offence;  upon 
Not  guilty,  if  the  Jury  find  him  guilty  for 
ufing  this  againft  the  Statute  for  forty  Days, 
by  which  he  loft  this  is  not  good,  be- 

caufe he  forfeits  twenty  Pounds  for  every  Time, 
and  the  Number  of  Times  do  not  appear.  Ibid, 
pi  7. 

If  the  Jury  find  the  Words  in  the  Will,  and 
yet  do  not  find  the  Will,  the  Verdict  is  not 
good.  Ibid.  695.  pi.  1. 

If  they  firft  find  the  Special  Matter,  and  then 
find  the  Iflue  generally,  the  Special  Matter  is 
hereby  waved.  Ibid.  696.  X.  pi.  1. 

If  the  Jury  find  that  J.  S.  was  feifed  in  Fee, 
and  devifed  the  Land  to  J.  D.  although  they 
do  not  find  that  the  Land  was  held  in  Socage, 
yet  this  is  good,  for  this  (hall  be  intended,  this 
being  a  collateral  Thing,  and  this  being  the 
moft  common  Tenure.  Hid.  69 7.  pi  4. 

Verdict  of  Eloinment  and  Converfion  to 
his  own  Ufes  proves  a  Devajlavit.  Keb.  2  Part 
488. 

If  they  find  that  he  was  feifed  and  made  his7 
Will  in  hue  verba,  &c.  although  they  do  not 

find 
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find  that  he  devifed  the  Land  as  in  the  former ; 
yet  this  is  good  by  Intendment. 

But  if  a  Thing  is  left  out,  and  cannot  be 
intended,  the  Verdict  is  not  good. 

If  the  IfTue  be,  whether  the  Sheriff  took 
J.  S.  and  kept  him  in  Prifon  in  Execution 
for  certain  Debt  and  Damages  by  Force  of  a 
Capias  ad  fatisfaciendum,  and  the  Jury  find 
that  he  took  him  by  Force  of  an  Alias  Capias 
ad  fatisfaciendum,  &c.  although  they  do  not 
find  that  he  kept  him  in  Execution  for  the  Debt 
and  Damages  aforcfaid,  according  to  the  Iffue  ; 
yet  this  is  a  good  Special  Verdict ;  for  it  fhall 
be  intended  •,  for  the  confequence  is  neceffary 
from  this  which  is  found,  for  he  could  not  take 
him,  but  that  he  muft  be  in  Execution ;  Vide 
feveral  Inftances  of  this,  Roll.  Tit.  'Trial,  697. 
r.  pi  2. 

If  the  Jury  find  that  J.  S.  was  feifed  in  Fee,  Will, 
and  made  his  Will  in  h<ec  verba,  and  that  he 
afterwards  died  •,  although  they  do  not  find 
that  he  died  feifed,  yet  it  (hall  be  intend- 
ed that  he  died  feifed,  and  fo  good.  Ibid, 
pi.  6. 

If  they  find  that  A.   did  bargain  and  fell,  Bargain  and 
&V.  although    they  do  not  find  any  Confide-  Sale, 
ration,  vet  this  (hall   be  intended.    Ibid.  699. 
pi  6.     ' 

So  if,  they  find  that  fuch  Perfons  Autborizati  Letters  Pa- 
virtute  liter  arum  patentium  Domini  Elizabeths,  tent- 
&c.  and  do  not  find   that   the  Letters  Patent 
were  under  the  Great  Seal,  yet  this  fhall  be  in- 
tended.    Ibid,  pi  9. 

Verdicts  of  Laymen  fhall  be  taken  according  Intent. 
to  their  Intent,  and  need  not  fo  precife  a  Form 
as  in  Pleadings.    Lib.  4  65.   Hob.  76.  Sid.  27, 
y5.     Lit,  Rep.  133,  feV. 

Therefore 
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Therefore  if  the  Jury  find  a  Recognizance 
in  Nature  of  a  Statute  Staple  in  this  Manner, 
That  the  Conufor  came  before  R  O.  Recorder 
of  London,  and  T.  O.  Mayor  of  the  Sraple, 
£5?  recognovit  fe  deb  ere  to  B.  for  200/.  and  do 
not  fay,  fecundum  formam  Statuti,  &c.  nor 
per  Scriptum  Obligatorium,  &c.  although  the 
Statute  of  23  H.  8.  provide,  That  it  fhall  be 
by  Bill  Obligatory,  fealed  with  three  Seals  -9 
and  here  it  does  not  appear  that  there  was 
any  Bond  or  Seal,  nor  that  it  was  according 
to  the  Statute  *,  yet  thefe  Things  (hall  be  in- 
tended, they  having  found  a  Recognizance  be- 
fore the  Mayor  and  Recorder.  Roll.  Trial,  700. 
pi.  14. 
Notes.  A  Special  Verdict  may  be  amended  by  the 

Notes.     Keb.  1  Part  907.  fee  a  Coroner's  In- 
quifnion  amended  by  his  Notes. 
Where  a  If  the  Jury  find  a  fpecial  Verdicl,  and   re- 

Special  Con-   fer  the  Law   upon   that  fpecial  Matter   to  the 

stdaive^  Courr>  although  rhcy  do  not  find  any  Tit!e 

did  fhall  aid   ^or  tne  Defendant,  which  is  a  collateral  Thing 

the  Imper-      to  the  Point  which  they   refer    to  the  Court, 

feftionsofit.  yet  the  Verdict   is  good  enough,  for  all   other 

Things  fhall   be  intended,  except  this  which  is 

referred    to  the  Court.     Lib.  5.  97.  Lit.  Rep. 

135>  &c-  fab-  2  Part  3^2,  412- 

In  Ejectment,  if  the  Plaintiff  declare  upon 
a  Leafe  made  by  A.  and  the  Jury  find  a  Spe- 
cial Verdicl:  and  Matter  in  Law  upon  a  Power 
of  Revocation  of  Ufes  by  an  Indenture,  and 
Limitation  of  new  Ufes,  and  then  a  Leafe  for 
Years  made  to  the  Plaintiff  by  the  Lefibr  in  the 
Declaration,  and  another  in  which  there  is  an 
apparent  Variance  ;  but  they  conclude  the  Ver- 
dicl, and  refer  to  the  Court,  whether  the  Grant 
of  a  new  Ellate  found  in  the  Verdicl:  be  a  Re- 
vocation 
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vocation  of  the  fir  ft  Indenture,  or  not:  The 
Special  Conclufion  (hall  aid  the  Verdict,  fo 
that  the  Court  cannot  take  Notice  of  the  Va- 
riance between  the  Leafe  in  the  Declaration  and 
Verdict,  becaufe  the  Doubt  touching  the  Re- 
vocation, is  only  referred  to  the  Court.  And 
although  they  refer  to  the  Court,  whether  this 
be  a  Revocation  of  the  firft  Indenture,  and  not 
of  the  former  Ufes,  and  Limitation  of  new 
Ufes,  as  it  ought  to  be  ;  yet  in  a  Verdict  this 
is  good,  for  their  Intention  appears.  Roll.  Trial, 
70 r.  pL  1. 

So  Note  a  Difference  between  a  fpecial  Con- 
clufion and  Reference  to  the  Court,  and  a  ge- 
neral Conclufion  and  Reference  to  the  the  Court; 
vide  hie  Pojlea. 

In  Debt  for  forty  Shillings  for  a  Horfe  fold,  p0r  whom 
and  the  Jury  find  forty  Shillings  Debt  for  two  the  Verdift 
Horfes  fold  ;  this  is  found  againit  the  Plaintiff,  fta11  be  faid 
for  this  is  not  the  fame  Contract.  RoM^Trial" 

So  in  Debr,  for  twenty  Pounds,  if  the  Jury  702.G//. '1 
find  forty  Pounds  Debt,  this  is  againft  the  Plain- 
tiff.    Ibid.  pi.  3. 

In  Debt  for  twenty  Pounds  for  Wood  fold, 
and  the  Jury  find  the  Bargain  was  for  twenty 
Marks ;  the  Plaintiff  (hall  not  have  Judgment 
for  this  Variance.     Ibid.  pi.  5. 

So  in  Debt  for  Rent  upon  a  Demife  of  two 
Acres,  and  the  Jury  find  it  upon  the  Demife 
of  one  Acre,  the  Plaintiff  (hall  not  have  Judg- 
ment.    Ibid.  pi.  6. 

But  in  Debt  for  twenty-four  Pounds  eight 
Shillings,  received  for  the  Plaintiff's  Ufe,  if  the 
Jury  find  the  Defendant  owes  twenty-four 
Pounds,  but  not  the  eight  Shillings,  the  Plain- 
tiff (hall  have  Judgment  ;  for  perhaps  he  had 
paid  the  eight  Shillings.  Ibid.  pi.  7. 

Ii 
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In  an  Action  upon  the  Cafe  againft  A.  if  the 
Plaintiff  declares,  That  by  Cuftom,  &c.  amongft 
Merchants,  &V.  if  two  are  found  in  Arrear- 
ages upon  Account,  and  they  afTume  to  pay 
this  at  certain  Days,  that  any  one  of  them 
may  be  charged  for  the  whole  by  himfelf, 
and  then  fhews  the  Account  of  A.  and  B. 
who  are  found  in  Arrear  in  fo  much,  &c.  And 
promifed  to  pay  this  at  certain  Days,  but  paid 
it  not-,  and  now  he  brings  his  Action  againft 
A.  although  upon  Non  AJJumgfit  pleaded,  it  be 
found  that  the  Days  of  Payment  are  miftaken, 
yet  the  Days  being  paft  the  Action  lies,  becaufe 
the  Law  makes  the  Promife  upon  the  Account, 
and  the  Days  are  no  Part  of  the  Confideration. 
Ibid.pl  8. 

In  Debt  upon  a  Leafe  of  twenty  Acres,  the 
Defendant  pleaded  the  Leafe  was  of  twenty- 
four  Acres,  fans  ceo  que  il  demife  les  20  Acres 
tantum.  The  Verdict  found  the  Demife  of 
twenty  one  Acres  only;  'twas  looked  upon  as 
a  Jeofail,  and  found  for  neither  Plaintiff  nor 
Defendant.     Dyer  32. 

If  the  I  flue  be  Aflets  in  Sale,  and  the  Ver- 
dict be  Aflets  in  Dale,  'tis  a  good  Verdict,  for 
the  Place  is  not  material.  Keb.  1  Part  662. 

So  of  an  Account  before  A.  and  B.  an  Ac- 
count before  A.  tamum  is  good. 

In  Efcape  of  Baron  and  Feme,  and  the  Jury 
find  of  the  Baron  only,  'tis  good,  and  fo  in 
other  Actions  grounded  upon  a  Tort  to  find 
Part.  But  upon  a  Contract,  the  Verdict  ought 
to  purfue  the  Declaration,  otherwife  in  Debt 
upon  a  Leafe  for  Years,  for  Rent.  Sid.  5,  6. 
Keb.  1  Part  371. 

Iflue  whether  Money  was  paid  for  Blackacre. 
Verdict,  that  ic  was  paid  for  Blackacre  and 

Whitacre* 
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Whitacre,  good  :  So  per  Twifden,  whether  a 
Common  was  from  Lady -day  to  Michaelmas^ 
and  the  Verdict  find  from  Chriftmas  to  Mi- 
cbaelmas-day,  'tis  good.     Keb.  1  Part  192. 

Indictment  of  forcible  Entry  and  Detainer, 
a  Verdict  of  peaceable  Entry  and  forcible  De- 
tainer, is  fufficient  to  grant  Reftitution  upon. 
Keb.  1  Part  419. 

Barwel  prayed  a  Bill  of  forcible  Entry  and 
Detainer  ;  found  Ignoramus  as  to  the  Detainer, 
and  Billa  Vera  as  to  the  Entry  •,  might  be 
quafhed ;  which  was  done  *,  for  the  Offence  as 
charged  being  intire,  the  Grand  Jury  cannot 
apportion  their  Verdict  as  the  Petit  Jury  on  In- 
dictment may.     Keb.  1  Part  931. 

Where  all  is  to  be  given  in  Damages,   the  Damages. 
Jury  are  Chancellors,  and  may  give  fo  much  as 
the  Cafe  requires  in  Equity. 

In  Detinue  of  a  Bond  of  100/.  if  the  Jury  Detinue, 
find  that  he  received   a  Bond  of  a  greater  or  Ro11-  Trial, 
lefs  Sum,  the  Verdict  is  for  the  Defendant.        7°3'  pl  1 lm 

So  in  a  Promife   to  do  two  Things,  if  the  Promife. 
Jury  find  but  one  of  them,  'tis  for  the  Defen- 
dant. Ibid.  pl.  12. 

Chherwife  in  Ejectment  upon  a  Demife  of  Eje&ment. 
ten  Acres,  if  the  Jury   find  a  Demife  of  lefs, 
the  Plaintiff  fhall  have  Judgment.  Ibid.pl  13. 

If  the  Iftue  be  upon  a  Prefcription  for  Com-  Prefcription, 
mon  belonging  to  a  Mefuage,  and  two  hun-  Vid^  <&v**t. 
dred  Acres  of  Land,  fifty  of  Meadow,  and  fifty 
of  Pa  (lure  5  if  the  Jury  find  Common  belong- 
ing to  the  Houfe,  twenty  Acres  of  Meadow, 
and  twenty  of  Pafture  in  two  of  the  Vills,  and 
not  in  the  reft,  the  Prefcription  is  not  found. 
Ibid.pl.  14.  Hob.  209. 

If  Part  of  the  Trefpafs,  or  Wrong,  be  found,  Trefpafs. 
it  is  fufficient  in  Trefpafs,  or  an  Action   of  the 

Vol.  I.  Y  ■       Cafe 
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CUfi  :n  a  fart  ;  as  by  2  Commoner,  for  put- 

:  and  depafturing  Cattle  in  the  Common. 
Ik  a  112. 

he  Iffue  be,  whether  all  the  Lands  in  I 
"^  coition  were  the  Eftate  of  the  Fathe- 

or  in  Fee,  and  Part  is  found  in  Tail,  and  Part 
in  Fee  -,  Judgment  (hall  be  given  for  the  De- 
fendant, who  pleaded  the  Seiftn  in  Fee.    IbidL 

EJeBaofc  If  the  Plaintiff  in  Eje&nent  declares  upon 

a  Demife  made  the  firft  of  A&rjr,  to  commence 
licbaehaas  next,  Jury  find  a  Leaie 

made  at  any  other  Day  before  the  Feaft, 
found  for  the  Plain  riff ;  for  the  Day  of  making 
is  not  materia].     Ibid.  pL  19. 

aerwifc  of  a  Leaie  of  Years  in  Poffefilcn ; 

as  of  a  Leafe  made  the  5th  of  Majy  Habead. 

for  three  Years  from  Lady-day  before  •,  and  the 

-'.■  7.-  '.  1  Lzi  z   r : -;       .   :  :.-    C:     ;:  ?.1\  . 

for  three  Years  from  the  fame  Lady-da;  ;  for 

this  is  a  Leaie  in  Pofiefijoo.     Ibid.  pi.  2 1 . 

hfriba-  In  falfe  Imprisonment  in  AliddJtfex9  and  the 

■■1  Defendant  juftifies   in  Lands*,    to  which   the 

Plaintiff  faith,    the   Defendant  took   him   in 

Afddkfex  de  Jen  fart  damjn  *,  and  Iffue  upon 

this,  and  the  Jury  find  the  Defendant  took  him 

.  upon  a  Writ,  yet  this  is 

for  :  iff  •.         the  Iffue  is  upon  the  Place, 

and  not  opoo  the  Tart,  for  that  is  confeffed  by 

the  Pleading,  if  the  Taking  was  in  MsddUfcx. 

It 

Z-Jz:  In  Debt  for  tw en zy  Pounds,  a- 

-fc*  iad  forty  Pounds,  the  Plaintiff  (hall  not  have 

Reafbn  feems  to  be,  becaufc  it 
-oz  be  the  fame  Debt,  which  b  in  tire  j  but 
npoo  laotba  Gontraft  which  b  mis-hid. 
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If  the  Ifiue  be  Payment  after  Execution,  and  Audita  %mt- 
the  Jury  find  Payment  before,  yet   the  iflue  is  rcla. 
proved  ;  for  Payment  before  is  Payment  after. 
Ibid.  pl.  34. 

In  Debt  upon  a  Bond,  bearing  Date  the  25th  Obligation, 
of  June,  upon  Non  eft  faRum,  it  the  Jury  find 
it  his  Deed,  but  that  it  was  delivered  eight  Days 
after   the  Date,  this  is  found  for  the  Plaintiff. 
Ibid.  pl.  35. 

If  the  Ifiue  be,  that  two  made  the  Feoffment,  Joint  and  fe- 
or  two  were  Church- wardens,  &V.  and  the  Jury  vcral* 
find  but  one,  cifr.  the  Ifiue  is  not  found.     Ibid. 

Pl-  36>  37- 

If  the  Breach  of  Covenant  or  Wade   be  af-  Obligation, 
figned  in  cutiing   twenty  Trees,  and  the  Jury  Covenant. 
find  but  ten,  yet  the  Plaintiff  (hall  have  Judg-  Wafte- 
menr.     Ibid.  pl.  40. 

If  in  Replevin,  &c.  the  Jury  find  that  Part  Totum  13 
of  the  Car  tie  were  Levant  and  Couchanr,  and  t™' 
Part  nor,  and  the  Iflue  is  upon  all,  the  Ifiue  is 
nor  found.  Ibid.  pl.  41. 

In  Debr,  tarn  quam,  on  the  Statute  1  Jac. 
cap.  22.  for  cutting  Oaks  unfeafonably  ;  on 
Not  guilty,  and  Verdict  for  the  Plaintiff,  ic 
was  excepted  in  Arreft  of  Judgment,  That  the 
Jury  found  the  Value  of  each  Tree,  fix  Shillings 
eight  Pence,  but  do  not  caft  up  the  Sum.  Sed 
per  Curiam,  In  this  Ifiue  it  is  needlefs ;  but 
had  the  Ifiue  been  Nil  debet,  they  mud  caft  it 
up,  and  not  leave  it  to  the  Court.     Keb.  1  Part 

nge  excepted  to  an  Indictment  of  Affaulr,  Indictment. 
Battery  and  Wounding.     The  Jury  find  him 
only  guilty  de  tranfgref.  Z3  infult.  prxd.  Sed  per 
Cur\  'Tis  well  enough,   and  comprehends  the 
whole  ;  contra  if  it   had    been  de  infult.  pr*d9 

And    the    Prefentment,  Traverfe    and 
Y  2  Trial 
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Trial  was  all  at  the  fame  Day  and  Seflions, 
ex  ajjenfu,  being  a  Favour  to  the  Party.     Keb. 
1  Part  879. 
Eje&ment.  In  Ejectment  of  fourteen  Acres,  the  Defendant 

Void  in  Part,  pleaded  Not  guilty,  the  Jury   find  him  Guilty 
of  twenty,  the  Plaintiff  fhall   have  Judgment 
for  the  fourteen,  and  the  Verdict  is  void  for 
the  Refidue.     Roll.  Trial,  joy.  pi.  42. 
Information.        In  an  Information  upon  an  U  furious  Contract: 
Ufury.  by  two,  it  is  not  fufBcient  to  find  a  Contract  by 

one.  Ocherwife  where  the  Tort  and  Offence  is 
feveral,  as  againft:  two  upon  the  Statute  4  E.  6. 
Pro  emptione  butiri,  and  felling  it  by  Retail, 
&c.  and  fo  in  an  Action  upon  the  Cafe  in  Na- 
ture of  Confpiracy,  and  for  Words  laid  twice  in 
Modo  fcf  for-  one  Declaration.  This  will  put  in  Iflue  the 
ma'  Manner  as  well  as  the  Matter  where  the  Man- 

ner is  Material,  as  the  Time  of  the  Fact  and 
other  Circumftances.     Ibid.  pi.  49,  50. 
Replevin.  In  Replevin  the  Defendant  avows  as  a  Com- 

Leafe.  moner ;  the  Plaintiff  replies,  that  W.  made  a 

Leafe  to  him  30  Martii,  Habend.  from  Lady- 
day  laft,  and  Iflue  Modo  £3?  forma-,  and  the 
Jury  find  a  Leafe  made  25  Mar  Hi,  Habendum 
extunc  for  a  Year;  this  is  good,  although  the 
Time  of  making  and  Commencement  of  the 
Leafe  is  miftaken,  in  as  much  as  extunc  includes 
the  Feafl.  Yet  becaufe  a  fufficient  Title  and 
Leafe  is  found  for  the  Plaintiff  to  put  in  his 
Cattle,  this  is  fufficient ;  this  being  the  Sub- 
ftance,  and  the  Modo  l£  forma  fhall  not  put 
the  Circumftances  in  Iflue.     Roll  Trial,  707. 

pl-  44,  54- 

Ibid.  yoS.pt.       So  in  Trefpafs,   if  the  Defendant  juftify  the 

55.  putting  in  his  Cattle  for  Common,  which  he 

claims  from  Pentecoft,  to  a  certain  Time  every 

Year,  which  is  traverfed  Modo  6?  forma,  and 

the 
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the  Jury  find  that  he  had  Common  in  vigilia 
Pentecoftes  in  fejlo,  this  is  found  for  the  De- 
fendant. 

But  otherwife  in  thefe  Cafes,  in  an  AfTize  of 
Common,  becaufe  there  he  ought  to  recover 
his  Title.     Ibid.  pi.  56. 

In  Debt  for  Rent,  if  the  Defendant  plead 
an  Entry  by  the  plaintiff,  before  trw  Rent  was 
due,  fcilicet  fuch  a  Day,  which  was  after,  and 
IflTue  upon  the  Entry  Modo  &  forma,  and  the 
Jury  find  for  the  Defendant,  he  fhall  have 
Judgment ;  for  the  Scilicet  is  void,  and  the 
Modo  l£  forma  go  to  the  Matter.  See  after. 
Ibid.  709.  pi.  59. 

.In  Debt   upon    a  Bond,  and  the  Defendant  AW eff«<- 
plead   Non  eft  faftum,  and   the  Jury  find  the tum% 
Bond  made  jointly  by  another  with  the  Defen- 
dant, the   Plaintiff  fhall  have  Judgment;  for 
the  Defendant  fliould  have  pleaded  this.    Ibid, 
pi.  60.     5  Coke  119. 

If  a  Devife  be  pleaded  abfolute,  if  the  Jury  Devife, 
find  a  Devife  upon  a  Condition  precedent,  it 
is  not  good.     Ibid.  pi.  61. 

In  Debt  again  ft  A.  as  Daughter  and  Heir  to  Runs  per 
B.  and  the  Defendant  plead  Riens  per  Difcent*  Otfant. 
of  B.  and  the  Jury  find  that  B.  was  feifed  in 
Fee,  and  died,  having  Iffue  the  Defendant  his 
Daughter,  and  his  Wife  with  Child  of  a  Boy, 
who  was  afterwards  born  alive,  and  died  one 
Hour  after  •,  this  Iffue  is  found  againft  the 
Plaintiff,  becaufe  the  Defendant  had  the  Land 
2s  Heir  to  her  Brother,  who  was  laft  feifed, 
and  not  to  the  Father,  and  fo  the  Defendant 
had  not  the  Land  by  Difcent  from  the  Father, 
but  from  the  Brother ;  yet  this  is  Affets  in 
her  Hands,  if  it  had  been  fpecially  pleaded. 
Ibid.  pi.  62. 

Y  3  In 


P«rr. 


Promife. 
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Error,  In  a  Writ  of  Error  brought  by  him  in  Re- 

mainder in  Tail  to  reverfe  a  Fine,  if  the  De- 
fendant plead  in  Bar  of  the  writ  of  Error,  a 
Common  Recovery  by  the  Tenant  in  Tail  •,  to 
which  the  Plaintiff  replies,  That  at  the  Time 
of  the  Recovery  fuffered,  he  himfclf  was  Te- 
nant to  the  Precipe,  and  fo  the  Recovery  void, 
upon  which  IiTue  is  joined,  and  the  Jury  find 
that  he  was  Tenant  of  Part,  but  not  of  other 
Part.  This  IfTue  is  partly  found  for  the  Plain- 
tiff, and  partly  for  the  Defendant,  fo  the  Court 
fhall  proceed  to  the  Examination  of  the  Error, 
for  that  whereof  he  is  found  no  Tenant ;  but 
it  is  a  good  Bar  of  the  Writ  of  Error,  for  that 
whereof  he  is  found  Tenant  to  the  Precipe. 
Ibid.  711.  pi.  4. 

InJlJfumpftt  to  pay  Money  upon  Requeft,  and 
IfTue  upon  this,  if  the  Jury  find  the  Plaintiff 
promifed  to  pay  the  Money,  but  do  not  fay 
upon  Requeft,  nor  Modo  c5*  forma ,  it  is  not 
found  for  the  Plaintiff.  Ibid.  pi.  5. 

In  Ejectment  of  a  Manor,  if  the  Jury  find 
that  there  were  no  Freeholders,  and  fo  it  is  no 
Manor  in  Law,  yet  being  a  Manor  by  Reputa- 
tion, and  fo  the  Tenements  pafs  by  the  Leafe  *, 
therefore  this  Verdict  is  found  for  him  who 
pleads  the  Leafe  of  the  Manor,  for  the  Subftance 
is,  Whether  any  Thing  was  demifed  or  not  ? 
Ibid.  712.  pi.  1. 

Gaol.  In  an  Information  of  Extortion  againft  the 

Gaoler  of  the  Gaol,  or  Prifon  of  the  Caflle  of 
Maidjlone  \  the  Jury  found  there  was  no  Caflle, 
but  that  there  was  a  Gaol ;  this  was  for  the 
Plaintiff,  becaufe  Gaol  is  the  Subftance.  Ibid. 
711.  pi  6. 

Account.  If  the  IfTue    be,  Whether    the  Defendant 

bad  accounted  before  R.  and  JV.  Auditors  af- 

figned  ; 


If  the  Sub- 
flance of  the 
IfTue  be  found 
it  is  fufficient. 
Manor. 
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figned  by  the  Plaintiff,  and  che  Jury  find  an 
Account  before  R.  only,  the  I  flue  is  found 
for  the  Defendant ;  for  the  Account  is  the 
Effect  of  the  Iffue.  Vide  Roll.  Tit.  Trial,  707. 
pi.  46. 

If  Eleven   agree.,  and   the  Twelfth  will  nor,  J try  agree, 
the  Verdict  of  the  Eleven  cannot  be  taken,  but lhid-  712  Plt 
the  Court  may  carry  the  Jurors  with  them  in  9' 
Carts  until  they  are  agreed.  41  Ajf.  11. 

A   privy  Verdict   may   be  altered  in  open  Verdia  al- 
Court.     Ibid.  pi.  1.  tered- 

In  a:i  Extendi  fac.  upon  a  Statute,  if  the  Ju- 
ry deliver  their  Verdict  in  Writing,  they  may 
afterwards  make  it  more  formal,  but  they  can- 
not alter  it  in  Subftance,  for  it  is  a  compleat 
Verdict  by  the  Delivery.  So  of  Prefenrments, 
13  c.  Ibid.  pi.  2. 

A  Fine  pleaded  in  Bar,  and  that  after   the  Fine  and 
Death  of  A.fcil.  1  Auguft  3  Car.  B.  Father  of  N<?n  claim; 
the  Plaintiff  was  alive,  &  in  plena  vita,  £5?  re- 
man/it infra  hoc  regnum   infra  quatuor  Maria, 
fiV.  apud  W.  in  Com.  D.  and   no  Enrry   or 
Claim  within  five  Years  after  ;  and  the  Plaintiff 
replies,  and  takes  Iffue,  Que  il  non  fait  13  re- 
manfit  infra  hoc  regnum  AnglU  modo  et  forma, 
13 V.  And   the  Jury   find  Quod  non  fait  £sf  re- 
manfit    infra    hoc    Regnum    Anglia    1    Auguft 
3  Car.  but  that  he  was  there  j  Mali  4  Car. 
and  remained   there  a   Month,   and   refer   to 
the   Courr,    An  fait    &?    remanfit    infra    hoc 
Regnum  modo   &  forma,  (3c.     This   Iffue   \$Modo&forl 
found  for  the  Defendant,  for  the  Matter  and ma% 
Subftance  of  the  Plea  is,  whether  he  was  with- 
in the  Realm   after  the  Death  of  A.  and  five 
Years  before  Entry  or  Claim  per  him  or  the 
Plaintiff,  and   modo  £5?  forma  (hall  not  rmke 
Y  4  the 
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the  Day    material.     Roll.  Tit.  Trial,  713.  F. 

pi.  1. 
Judgment,  Judgment  upoft  a  Demurrer,  and  a  Writ  of 

arretted,  at     Inquiry    executed    at    the   Rerurn ;    the  Parry 
what  Time.     may  (hcw   any  Tning  jn  Arreft  0f  Judgment  ; 

for  Judgment  is  not  con\pleat  until  the  lad 
Judgment.  The  fiift  is  bur  an  Award :  A 
Man  may  plead  any  Thing  in  Arreft  of  Judg- 
ment after  Verdict,  which  will  make  Error 
if  the  Judgment  be  givem  Roll. 'Trial,  716. 
H.  1.  /.  1. 

In  Debt  upon  a  fimple  Contract  againft  an 
Executor,  if   he  will   not  plead  in  Abatement, 
but  other  Matter  which   is  found  againft  him, 
he  (hall  not  afterwards  alledge  that  he  is  nut 
chargeable  in  Arreft  of  Judgment.  Ibid.  pi.  2. 
So  in  Debt  againft  Executors  upon  Arrea- 
rages of  Account,  where  they  are  not  charge- 
able.    Ibid.  pi.  3. 
What  may  be      That  which  appears  ill  upon  the  fame  Re- 
alledged.        cord,  may  be  alledged  in  Arreft  of  Judgment ; 
but-  not  a  Matter  of  Fact,  which  doth  not  ap- 
pear upon  the  Record,  becaufe  the  Parties  can- 
not try   the  Iflue.     As  that  a  Juror  was  chal- 
lenged, and    yet  ferved  on   the  Tales,  for  this 
cannot  appear  without  alledging  Matter  of  Fact. 
Nor    that    the  Defendant's  Attorney    had    no 
Warrant.     But  if  there  be  any  irregular  or  foul 
Practice,  this  may   be  offered   to  fet  afide  a 
Judgment.     Ibid.  K.  pi.  1,  2,  3,  4. 
Vifne.  1°  Error  upon   Judgment  in   Durham,    in 

Debt  upon  Bond  to  pay  twenty  Pounds ;  the 
Defendant  pleaded  folvit  ad  diem,  not  faying 
where ;  a  Verdict  thereupon  is  void,  becaufe 
there  is  no  Vifne,  and  fo  no  Trial.  Keb.  2  Pare 
620. 

If 
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If  any  Thing   be  omitted   in   the  Declara-  Variance  bc- 
tion,  or  if  more  is  put  in  the  Declaration  than  tween  the 
is   found  by  the  Jury,  if  it  makes  a  material  Verdiftand 
Variance  betwixt  the  Nar  and  the  Verdicl,  the  tiQenj 
Action  (hall  abate. 

Thefe  following  are  adjudged   material  Va- 
riances.    Roll.  Trial,  717,  718. 

U  the  Declaration  be  for  thefe  Words, 
Thou  procuredft  eight  or  ten  of  thy  Neighbours 
to  perjure  themfelves,  and  the  Jury  find  that  he 
laid,  Thou  haft  caufed  eight  or  Ten,  &c.  for  it  Words, 
might  be  a  remote  caufe,  fcilicet  without  Pro- 
curement. Nar.  He  is  a  Bankrupt.  Ver.  He 
will  be  a  Bankrupt  within  two  Days.  Nar. 
He  is  a  Thief.  Ver.  He  ftole  a  Horfe.  Nar. 
Thou  art  a  Murderer.  Ver.  He  is,  &c.  Nar. 
/  know  him  to  be  a  Thief.  Ver.  /  think  him  to 
be  a  Thief. 

So  it  is  material  Variance,  if  a  fpecial  Pro-  Promife. 
mife  be  laid  to  be  upon  Requeft,  and  the  Ver-  lhid-  7l9-P*- 
diet  find  it  without  Requelt.     So  if  the  Decla-  ^7'  *2'  *J' 
ration   be  upon  a  Leafe  made  by  two,  or  by 
Baron  and  Feme,  and  the  Jury  find  that  one 
of  them  had  nothing  in  the  Land,  or  that  the 
Baron  only  made  the  Leafe,  or  that  the  two 
were  Tenants  in  Common,  and  fo  feveral  Leafes  -9 
otherwife  if  they  were  Copartners. 

So  in  Cafe,  that  the  Teftator  was  indebted 
to  the  Plaintiff  in  fifty-five  Pounds,  and  the 
Defendant  being  Adminiftrator  in  conftderatiom^ 
&c.  promifed  to  pay  this ;  upon  Non  Affumpfit, 
if  the  Verdicl;  find  the  Promife  to  be  to  pay 
thirty  Pounds,  Part  of  the  fifty- five  Pounds. 
Ibid.  pi.  27. 

So  in  Ejectment,  if  the  Nar.  be  of  a  Leafe  Eje&ment, 
of  three  Acres,  a  Leafe  of  a  Moiety  will   not 
maintain  the  Nar.     Ibid.  720.  pi.  29. 

So 
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Wafte.  So  in  Wade,  for  cutting  Trees,  and  the  Ver- 

dict find  that  he  eradicated  the  Trees,  but  did 
not  cut  them.     Ibid,  pi  28. 

Prefcription.  A  Prefcription  in  modo  decimandi,  That  eve- 
ry one  who  hath  feven  Lambs,  or  under  le- 
ven,  fhall  pay  to  the  Parfon  ob.  for  every 
Lamb,  and  the  Jury  find  that  •,  and  farther, 
That  if  he  had  more  than  feven  Lambs,  he 
mould  pay  a  Lamb  -,  and  that  the  Parfon 
mould  pay  the  Parifhioner  ob.  This  is  not  the 
fame  Prefcription,  but  makes  a  Variance.  Ibid, 
pi.  30. 

Variance.  But   if  there    be   a  Variance    between    the 

Verdict  and  the  Nar.  either  by  Way  of  Sur- 
plus or  Defect ;  yet  if  this  Matter  of  Variance 
be  not  material  in  the  Extenuation  of  the  Ac- 
tion or  Damages,  the  Action  (hall  lie  notwith- 
ftanding  the  Variance.     Ibid.  717.  pi.  5. 

Thefe  enfuing  are  adjudged  not  to  be  ma- 
terial. 

Nar.  Strong  Thief.  Verdict  Thief.  Nar.  / 
fay\  &c.  Ver.  /  affirm^  or  I  doubt  not.  Nar. 
The  Plaintiff  will  do  fuch  a  Thing.  Ver.  /  think 
in  my  Confcience  he  willy  &c.  Nar.  Of  a  Leafe 
by  a  Parfon  for  five  Years  •,  if  he  tarn  din 
fhould  be  Parfon,  &?  tarn  dm  vroeret.  And 
the  Ver.  find  the  Leafe  to  be  for  five  Years, 
if  he  tarn  diu  viveret,  without  the  Words,  and 
fhall  continue  Parfon  •,  for  the  Law  implieth, 
that  if  he  be  deprived  or  refign,  that  the  Leafe 
determines.  Nar.  He  is  a  Murderer.  Ver. 
He  was  a  Murderer  -,  for  when  he  fays,  He  is 
a  Murder er,  it  is  not  intended,  that  he  did  the 
Act  in  prJfenti,  but  before.  So  in  TrefpafTes 
or  Actions  upon  Torts  and  Wrongs  which  are 
fcveral,  if  the  Verdict  find  Part,  it  is  no  mate- 
rial 
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rial  Variance  ;  and  the  Plaintiff  in  thefe  Cafes 
fhall  have  Judgment.  Roll.  Tit.  Trial,  717. 
pi.  6,  7,  10,  12,  20,  21. 

A  Jury  of  Middle/ex  was  demanded  in  theinqueftby 
Common  Pleas,  the  firft  Day  of  the  Term,  and  Default, 
tome  appeared,  and  fome  not,  fo  that  there  was 
not  a  full  Jury,  and  neither  the  Defendant  nor 
his  Attorney  did  appear;  and  therefore  the 
Plaintiff  prayed  thac  the  Inqueft  might  be  a- 
warded  by  Default  ;  and  by  the  Opinion  of 
IVcljh  and  Dyer,  his  Prayer  fhall  be  granred, 
and  the  Cuftos  Brevium,  and  all  the  Prothono- 
taries  faid  the  Courle  was  fo,  for  the  Parties 
are  demandable  before  the  Jury  ;  and  if  the 
Plaintiff  make  Default,  he  (hall  be  nonfuited  ; 
and  if  the  Defendant  make  Default,  the  Jury 
(hall  be  awarded  by  Default,  whether  they  ap- 
pear or  not.     Dyer  265. 

Where  an  Inqueft  is  taken  by  Default,  the  what  the  De- 
Defendant  mall  lofe   his  Challenges,    and   by  fendant  Iofes 
28  /Iff.  p.  42.  Tit.  Enqueft  in  Fitz.  he  (hall  by  his  De- 
lofe  his  Evidences  alfo.     Ero.  Enqueft  10.  quodfault' 
non  eft  lex. 

Det.  The  Defendant  pleaded  a  Releafe,  and  When  the 
the  Plaintiff  replied  Non  eft  faclum,  and  at  the  Defendant 
Day  of  the  Venire  facias  the  Defendant   made  may  be  con- 
Default,  and  the   Inqueft  was  taken  upon   his  ^^  baynd 
Default,  and  found  for  the  Defendanr,  for  which  when  an  In- 
rhe  Plaintiff  took  nothing  by  his  Bill  ;  and  yet  queft  mufi  be 
if  the  Plaintiff  had  prayed    it,  he  might  have  uken  uPon 
had  the  Defendant  condemned  by  his  Default the  Defau]c- 
before  the   taking  of  the  Verdict.     Etjic  vide 
felly  in  k  Plaintiff,  Bro.  Ibid.  5.     But  upon  fuch 
Releafe  and  Default  in  Trefpafs,  the  Inqueft 
fhall  be  taken   by  Defaulr,  and  the  Defendant 
(hall  not  be  condemned  by  Default,  though  the 

Plaintiff 
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Plaintiff  pray  it;  and  the  Reafon  is,  becaufe 
the  Debt  is  certain,  and  the  Damages  are  in- 
cerrain  in  Trefpafs.     Bro.  Ibid.  3. 

And  Finch,  fol.  409.  hath  well  collected  out 
of  Brook^  That  always  in  an  Action  of  Tref- 
pafs, whatfoever  the  ifTue  be,  Releafe,  Jufti- 
fication,  &c.  and  alfo  in  Debt,  Detinue,  Ac- 
count, and  the  reft  which  are  for  Things  in 
Certainty,  if  the  IfTue  be  taken  upon  a  Matter 
in  fait  only,  as  Payment,  or  that  an  Acquit- 
tance pleaded  in  Bar  by  the  Defendant  was 
made  by  Dures,  &c.  The  Inqueft  (hall  be  ta- 
ken by  Defauk,  if  the  Defendant  makes  De- 
fault ;  but  in  the  laft  recited  Actions  of  Debt, 
&c.  if  the  IfTue  be  upon  the  Acquittance  itfelf, 
Releafe,  or  other  Matter  in  Writing,  the  Plain- 
tiff may  pray  Judgment  upon  the  Defendants 
Default,  if  he  will;  but  if  he  do  not  pray  it, 
the  Jury  (hall  be  taken  by  Default,  as  in  an 
Action  of  Trefpafs. 
Verdia  with-  The  Jury  may  give  a  Verdict  without  Te- 
©ut  or  againft  ftimony,  or  againft  Teftimony,  when  they 
Teftimony.  themfelves  have  Conufance  of  the  Fact.  Ph. 
Com.  $6. 

The  Jury  are  to  find  Cods  and  Damages  in 
Debr,  Trefpafs,  Ejectment,  Nufance,  Covenant, 
&c.  in  Debt  for  Tithes,  treble  Value  of  the 
Tithes,  and  no  C6fts  nor  Damages. 

In  Audita  Querela  fur  Statute,  the  Iflue  and 
Value  of  the  Land. 

In  Wade,  Treble  Damages. 

In  Quare  Impedit.  1.  Whether  the  Church 
was  void   by  the  Death  of  the    Incumbent  ? 

2.  Whether  it  be  now  full,  or  not?  If  it  be 
full,  at  whofe  Prefemation  ?  And  if  fix  Months 

be 
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be  pad  fince  the  lad  Avoidance  ?  And  of  what 
Value  it  is  by  the  Year?  And  what  Cofts  and 
Damages  ?• 

The  Verditt.  In  Dower,  Inquiratur  ft  vir 
obierit  feizitus  de  Tenement  is  prjedicl.  in  dominie  0 
fuo  ut  de  feodo,  aut  de  feodo  talliat.  Et  ft  ita 
invenerint,  tunc  quantum  tenements  ilia  valent 
per  annum  in  omnibus  exitibus  ultra  reprifas9 
juxta  verum  valorem  eorund.  &f  quantum  tempus 
dilabitur  a  tempore  mortis  prad.  viri,  &  qu<e 
dampna  petens  fujlinet  tarn  occaftone  deteniionis 
dotis  quam  pr<emijforum. 

En  Bower ',  Not  a,  The  Jury  finding  the  Dy- 
ing feifed,  they  mud  aflfefs  Cofts  and  Damages; 
but  if  they  find  the  Hufband  was  feifed,  but 
did  not  die  fo,  then  no  Cofts  nor  Damages,  but 
only  the  Value  of  the  Land. 

In  Detinue.  Si  pro  quer.  de  valor e  rei  detent. 
£s?  cuftag.  £s?  dampna. 

In  Replevin,  Damages  for  both  Parties,  and 
Cofts. 

In  Account,  no  Damages  nor  Cofts. 

In  placito  terra.  Nulla  dampna  nee  cuftag. 
Warrantia  Charts  Confimile. 

Aftifte  Confimile. 

Prohibition.  Si  pro  quer.  tunc  inquir.  de  exi- 
tibus £s?  non  plus. 

Partitione  facienda.  Si  pro  quer.  tunc  de  exi- 
tibus &  non  plus. 

En  brief  de  Entry  en  le  Per.  Cuftag.  & 
dampna. 

In  all  real  Actions,  generally  no  more  than 
the  IfTue. 

In  Replevin,  if  the  Plaintiff  be  called,  and 
do  not  appear,  the  Court  takes  the  Verdict 
for  the  Defendant,  and  the  Jury  aiTefs  Dama- 
ges and  Cofts.  But  Nota,  That  a  Verdict  is 
4  not 
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not  ufually  taken    in    other  Actions  after  the 
Plaintiff  is   nonfuir.     Sid.  2  Part  155. 

Redwood  verfus  Coward,  Hill.  8  IV.  3.  B.  R. 
Intr.  Trin.  8  IV.  3.  Rot.  645.  A  Vcrdid  was 
entred  ajjident  damna  for  qflidunt,  and  on  a  Writ 
of  Error,  this  was  afligned  for  Error,  and  in- 
fifted  was  future.  Sed  non  allocatur ;  for  ic 
may  be  the  prefent  Tenfe  of  the  Word  AJfideo\ 
however,  in  Verdicts  the  fame  exactnefs  of  Ex- 
preffion  is  not  required  as  in  Pleading,  for  they 
are  the  Words  of  a  Lay  Jury,  and  though  it 
may  not  be  proper  Latin^  yet  it  is  fo  common 
that  it  is  now  made  good  by  Prefcription.  Vide 
Ph-  347-  3  Cro.  64.J.  4  Co.  7.  And  (he  Court 
faid,  ic  was  not  like  Concejfum  inftead  of  Confe- 
deratum  eft\x\z  Judgment,  for  that  thefe  Words 
were  of  different  Import,  and  the  Law  requires 
that  Judicial  Acts  fhould  appear  to  be  done  up- 
on Confideration.     Salk.  328. 

Crouther  verfus  Oldfield^  Hill.  4  Ann.  B.  R. 
The  Plaintiff  declared  *  Quod  cum  feifnus  fu- 
1  iffet  de  uno  Meffuagio  &  decern  acris  terrse 
'  in  N.  pircell.  Manerii  de  W.  ac  tenr.  per 
c  copiam  rotulor.  Cur.  Manerii  illius  ut  tenens 
c  cuftumarius  in  feodo  fimplici  fecund,  con- 
c  fuetudinem  Manerii  •,  cumque  ipfe  prrefar. 
c  quer.  habeat  &  habere  debeat,  ipfeque  &: 
4  omnes  tenentes  cuftumarii  Manerii   praedicl. 

*  per  confuetud.  infra  Manerium  ill.  a  tempore 
'  cujus,  &c.   habuer.   &   habere  debuerunc  & 

*  confueverunc  communiam  Pafturse  in  quo- 
c  dam  loco  vocac.  Waimles  Moor  parcell. 
6  dicti  Manerii  pro  omnibus  averiis  commu- 
1  nicalibus  fuper  tenementa  fua  cuftumaria  Je- 
1  van.  &  cuban.  tanquam  ad  tenementa  fua 
1  predict  fpedtan.  &  pertinen.  predict,  tamen 
8  defendens,'  co  deprive  him  of  his  faid  Com- 
mon, 
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mon,  had  inclofed,  per  quod,  &c.     Upon  Not 
guilty  pleaded,    the   Plaintiff  had   a  Verdict ; 
but  upon  Motion  in  the  Common  Pleas,  Judg- 
ment was    arretted.     Upon    this   the  Plaintiff 
brought  a  Writ  of  Error  in   B.  R.  and   that 
Judgment  was  reverfed :    ift,   It   was    agreed 
in   this  Cafe,  that  a  Man  cannot  be  a  Copy- 
holder,   nor  an  Eftate   be  a  Copyhold  Eftate, 
tho'  it  be  held  per  Copiam  Rotulorum  6?  fecun- 
dum   conjuetudinem  Manerii,    unlefs   it   be  alfo 
ad  voluntatem  Domini;  and   the  Chief  Juftice  In  pleading 
faid,    the  great  Difference  between  Copyholds  Copyhold  ic 
and  cuftomary  Freeholds  which  pafs  by  Surren-  J8/^^ 
der  is,  that  the  Copyholder  is  in   by  Demife  Grant  of  the4 
from  the  Lord  ;  but  in  the  Cafe  of  cuftomary  Lord;  incu- 
Freeholds,  the  Lord  is  only  an  lnftrument  •,  and  ftomary  Free- 
that  in  pleading  a  Title  to  a  Copyhold  Eftate,  j£[f^~ 
it  is  fuflicient  to  fhew  a  Grant  from  the  Lord  •,  Surrenderor 
but  in  the  other  Cafe  it  is  not  enough  to  (hew,  muft  be 
that  the  Lord  granted  it,  or  that  A.  furrender-  (hewn, 
ed  to  the  Lord,  and  he  granted,  but  it  muft 
be  (hewn   that  the  Surrenderor  was    feifed   in 
Fee  and  furrendered  to  the  Lord,  and  he  grant- 
ed, &c.     2dly,    It  was   agreed,  That  if  this 
Eftate  muft  be  taken  to  be  Freehold,  the  Judg- 
ment of  the  Common  Pleas  was  rightly  given  : 
For  then   the  Plaintiff  being  feifed  of  a  Free- 
hold Eftate,  to  make  a  Title  to  the  Common, 
mould   have  prefcribed,  that  he  and  all  thofe 
whofe  Eftate  he  had,  have  Time  out  of  Mind 
had,  &Y.  and  cannot  make  a  Title  by  Cuftom, 
according  to  1  Cro.  418.     And  here  the  Court 
admitted  the  Cafe  of  Dome  and  Caftford,  and 
faid,  That  though  the  Plaintiff  in   Poffeffory  Verdia  will 
Actions  may  declare  upon  his  Poffeffion  with-  ™}  afd  a  bad 
out  fetting  out  a  Title  ;  yet  if  he  undertakes  fo^tho' 
to  fet  out  a  Title,  and  (hews  a  bad  on?,  the  jt  need  not 

Verdidt  have  been 
(hewn. 


*  *\  f\ 
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Verdict  cannot  cure  that.  Vide  i  Cro.  418. 
2  Cro.  315.  2  Saund.  136,  I S  6.  1  Mod.  294. 
But  the  Court   helc4,  row  after  Verdict, 

this  Eftate  of  the  Plaintiff  muft  be  taken  to  be 
a  Copyhold  Efta-e,  and  not  a  Freehold  Eftate, 
becauie  it  is  both  hid  and  found,  that  the 
Tenemenrs  were  Parcel  of  the  Manor,  and  that 
by  Cuftom,  the  PIain;ifi///  ttntns  atjiumar.  has 
Common  ;  all  which  is  utterly  impofTible,  un- 
lets the  Tenement  was  Copyhold,  and  there- 
fore muft  be  fuppofed  fuch,  though  the  Words 
:tatcm  Domini  were  omitted,  compar- 
ing it  to  the  Cafe  of  Debt  for  Rent  by  an 
Afllgnee  of  a  Reverfion,  who  (hews  no  At- 
tornment, and  has  a  Yen  id   the  Cafe  in 

i.  218.  Upon  this  Foot  the  whole  Court 
held,  Thar  though  a  Title,  which  could  not  be 
good,  could  never  be  aided  by  a  Verdict  •,  yet 
a  Title  in  a  Declaration  which  was  only  im- 
perfectly fet  forth,  ere  the  Want  of 
ibmewhat  omitted  might  be  fupplied  by  In- 
tendment, was  cured  by  Verdict :  And  here- 
upon, fuppofing  this  to  be  a  Copyhold  Eftate, 
here  aroie  thefc  Objections:  ift,  That  the 
aTidcdcfec- Cuftom  v  uod  infra 
manerium  fr  tur  £r  a  ten 
:.i   cum    ipfe  per  1 

cs   not   affirm  a  Cuftom, 

fjppofe  it.  Vide  4  Co.  31.  £.    Vox 
2  Cro.  185.   Co.  Er.t.  123.  b.    Raft,  t 
2dly,  That  they  ought  not  to  claim  Common 
tanquam  c  .:n:a  fua  fceftan.  if  pertinent. 

for  ir   is  annexed  to  the  Eftare  and  not  to  the 
Land  -,  the  Reafon  is   becaufe  the  Efta-e   g 
by  Cuftom,  and  fo  did   the  Common  as   I 

rof,  or  rather  a  Privilege  annexed  thereto. 


tively   fet 
forth,  not  a 


2  Brownl.  Entr.  96.     I: 
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Copyholder  purchafe  the  Freehold  of  his  Co- 
pyhold, his  Common  is   gone.     As  to  the  firft 
Objection   the  Courr  held,  that  it   was    but   a 
defective  Title,  and   there  was  Room  enough 
to  induce  a  Proof  of  the  Cuftom  ;  and   it 
only   an    Informality    of    laying    the    Cuftom,  Diverfity  bc- 
which  is  cured  by  the  Verdict.     As  to  the  fe- tvveen  Coai- 
cund  Objection    the  Chief  Juftice    took    thi 
Difference,  i'iz.  Where   a   Copyholder   claims  £'|ate   ^zo 
Common  in  the  Welles  of  a  Manor,  it  proper-  the  Land, 
ly  and  ftriclly  belongs  to  his  Efta-e;  and  if  he 
enfranchife  his  Copyhold,  in  that  Cafe  his  Com- 
mon is  loft ;  but   where    he   claims  it  out   of 
the  Manor,  it  belongs  ro  the  Land,  and  not  to 
the  Eft a:e  •,  and  if  he  enfranchife  the  Eftare,  the 
Common  continues:  But  all  the  Precedents  of 
Common  are,  tanquam  ad  :  clan9. 

9  Co.  113.  Co.  Ent.  9.    Dyer  363.  b.    1  Saund. 
349.    2  Sound.  321.  Cc.  Ent.  5^4.  Winch  Ent. 
9^1,   1026,    1027,    1111.  Her?;.  Si. 
Red.  428,  430.  And  the  Chief  Juftice  thouf 
that  fince  the  Pleadings  were  fo,  the  C 

:  be  faid  to  belong  to  the  Copyhold  Tene- 
ment, fince  it  belonged  to  the  Copyhold  Eftare; 
for  that  which  belongs  to  the  Eftate  belong 
Tenement,  and  the  Judgment  was  reverted  a 
great  Deliberation.  V.  1  Lut.  126.  the  Repc 
the  Judgment  of  the  Common  Pleas.   Salk.  364. 

Upon  a  Writ  ot  Enquiry,  either  on  Demur- 
rer or  Judgment  by  Default,  executed  the  la 
Day  of  a  Term,  the  Plaintiff  may  enter  fudg-  tvveen  lhe 
ment  the  5th  Day  after,  and  not  before:  So  ,V' 
where  there  is  a  Verdict,   there   muft  be  four 
Days  betvven  the  Verdict   and    the  Ju  '  between 

not  that  in  all  Cafes  there  can  be  on  in  a  writ^of"^ 

Arreft,  as  in  the  principal  Cafe,  v. 
Verdict  or  Inqueft  is  the  laft  Day  of  ih 
but  (till  there  may  be  a  Writ  of  I 

Vol.  I.  Z  nc 
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Time  is  allowed  for  thefe  Purpofes ;  and  there- 
fore, after  Verdict   or  Writ  of  Enquiry,  the 
Courfe  is  for  the  Plaintiff  to  give  a  Rule  to  en- 
able h;m    to  enter    his   Judgment  Nifi  caufa 
oft  en  fa  fit  in  contr  avium  infra  quatuor  dies ;  and 
in  the  Principal  Cafe,  Execution  was  fet  afide, 
becaufe  it  was  fued  out   the  4th  Day  after  the 
Term,  the  Writ  of  Enquiry   being   executed 
and  returned  the  laft  Day.     Clerk  v.  Rowland, 
<T.  5  W.  fcf  M.  B.  R.   Salkeld  399. 
Want  of  A-         Trefpafs,  the  Defendant  juMified  by  reafon  of 
verment aided  Common  in  the  Place  where,  for  Cattle  Levant 
by  Verdia.     an(j  Couchant,  and  did  not  aver  that  the  Beads 
were  Levant  and  Couchant ;  but  this  was  held  to  be 
.     aided  by  the  Verdict.  Anon.  T.21  Car.  2.  B.  R. 
1  Vent.  3  \> 
Intendment.        After  Verdict  the  Court  fhall  admit  any  In- 
tendment to  make  the  Cafe  good.  Per  Ch.  J.  in 
the  Cafe  of  Polk $ fen  and  A]hford  v.  Crifpin,  23 
C.  2.  in  B.  R.  and  Twiflen  cited  a  Cafe  which 
was   in  Trefpafs ;    Quare  Phafianos  fuos  cepit, 
and  the  Plaintiff  had  Judgment  after  Verdict ; 
for  it  fhall   be  intended  they  were  dead  Phea- 
fan;s.      1  Ventris  123. 
Priw  Verditt      ^be  King  verfus  Ledgingham,  Micb.  22  Car. 
inan.Informa-  2.  B.  R.  In    an  Information   againft   him  for 
tion,butnotin  the  King,  the   Court   took  a  privy  Verdict, 
Cafe  of  Trea-  ancj  f0  as  was  fey  was  tne'  ufua]  Courfe  at  the 
fon  or  Felony.  Affizcs    but  ;t  cannm   be  fo  ;n  Cafes  of  Fejony 

or  Treafon,  as  is  faid  in  I  Inf.  227.  b.  In 
Verdia  may  Cafes  of  Life  and  Member,  if  the  Jury  cannot 
be  given  out  agree  before  the  Judges  depart,  they  are  to  be  car- 
ofthe^oumy.  ried  in  Carts  after  them  ;  fo  that  they  may  give 

their  Verdict  out  of  the  County.   1  Ventris  97. 
Verdia  a-  ^bs  King  verfus  Kent,  Hill.  8  cif  9  W.  3. 

mended  by     B.  R.  A  Verdict  General  or  Special   may  be 
Notes.  amended  by  the  Notes  of  the  Clerk  of  Aifize  ; 

but  this  is  in  Civil,  not  in  Criminal  Cafes.  Vide 

1  Ro.  Rep.  82.  Salkeld  47.  Bifhop 
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Bifliop  of  Worcefter\  Cafe,  Mich.  8  W.  3.  Ejectment 

B.  R.      Ejedment   againft    feven    Defendants,  ™r(us  7  D* 
.  J .  l  t>    1      r  c  r  fenaants,  and 

who  enter  into  the  common  Rule  for  confef-  aiijoinin  the 

fing  Leafe,  Entry  and  Oufter,  and  plead  to  If- common  Rule, 

fue :  The  Plea- roll  was  right,  fo  was  the  Venire \  and  the  Iilue 

Diftringas,  and  the   Jurat  a  ;    but  the  I  flue   in  was  riSht  in 

the  Nifi  prius  Roll   was  between   the  Plaintiff  &J^  ™"' 

and  five  Defendants  only,  which  was  iried,  and  Nuprins  Roll 

Verdict  pro  Quer.  and  an  Amendment  being  was  wr/m  5 

moved  far,  it  was  oppofed,  becaufe  ic  was  to  only ;  andaf- 

alter  the  Verdict,  to  fubjed  the  Jury  to  an  At-  'er  ^erdiau. 

1  1         irr  j  1  Pro  <uer.  this 

tainr,  to  make  another  Iilue,  and  to  make  two  was  amended 
Defendants  guilty  who  were  not  tried:  But  it  by  adding  the 
was  amended  ;  for  nothing  could  b^   inquired  other  two 
of  but  the  Title  of  the  Lcfibr,  and  the  Iffue  Defendants, 
depended  oh   his  Title,  which   is    noc  altered 
by  this  Amendment.     And  it  mud  beconfider- 
ed  that  all  feven  entred  into  the  common  Rule, 
and  that  the  Plea-roll,  &c.  are  all  Right;  and 
this  cannot  be  intended  other  than  the  fame  Iffue, 
and  the  Amendment  is  only  to  rectify  a  plain 
Miftake,  and   make -that  the  Iffue  which  was 
apparently  intended  to  be  fo.  Salkeld  48. 

Child  verfus  Harvey  *  Mich.   11  W.  3.  B.  i£.  IntheZ)//?r^»- 
A  Scire  facias  on  a  Recognizance  ;  upon  Iffue  ias  the  Day 
Non  folvit  it  was  found  for  the  Plaintiff:  Mr.  ^af^^ed 
Nor  they  moved  to  fet  afide  the  Verdict,  becaufe  after  the  Day 
in  the  Diftringas  and  Jurata  the  Return  was  in  Bank,  and 
a  die  San£l<e  Trin.  in  tres  Sept.  nifi  Johannes  after  Verdift 
Holt,   Mil.    27   die   Junii   prius   veneris,    the  held,n^,t  f" 
twenty-feventh  Day  of  June  being  the  Mor-  ^"p^  y0/ 
row  after  tres  Trin.  But  the  Plea-roll  was  right,  becaufe  the* 
tor  the  Award   there  was  tres  Mich.     Ic  was  Judges  Au- 
agreed  on  all  fides,  that  the  Trial  mud  be  fet  thority  ,WAS 
afide  unlefs  the  Miftake  could  be  amended,  be-  £?Day? 
caufe  it  appeared  the  Judge  had  no  Authority 
to  try  the  Ifftie  *,  and  the  Court  held  ic  could 
not    be  amended.     The  Court   agreed.  That 
Z  a  where 
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where  the  Diftringas  or  Jurat  a  are  right,  and 
the  Amendment  does  noc  alter  the  Point  in  If- 
fue,  the  Jffiji  prius  Roll  may  be  amended  by 
the  Plea-roll.  So  it  was  in  the  Bifhop  of  Wor- 
cejler*s  Cafe,  and  there  the  Diftringas  and  Jurat  a 
were  righr.  2  Cro.  353.  Dyw  260.  //«/.  8if 
1  Cro.  596.  But  here  neither  Diftringas  nor 
Jurata  are  right.  The  Day  appointed  for  the 
Ar{/£  ^rto  is  impoflible-,  and  the  Judge's  Au- 
thority is  confined  to  the  Day.  And  where  a 
Judge's  Authority  is  confined  to  a  Day,  his  Trial 
at  another  Day  mud  be  without  Authority. 
Salkeld  48,  49.  » 

Brook  verfus  Ellis,  Paf.  5  W.  &  M.  B.  R. 
Upon  a  Devdjtdvit  fugged ed  againft  both  Exe- 
cutors, viz.  A.  and  B.  the  Writ  was  to  the 
Sheriff  to  inquire  of  a  Wading  by  bom;  the 
Shefrff  returned  a  Devastavit  as  to  A.  but  faid 
nothing  as  to  B.  This  being  afligned  for  Error, 
after  Judgment  upon  a  Verdicl,  was  held  to  be 
aided  by  the  Verdict,  being  bur  an  insufficient 
Return  or  Mifreturn,  by  re'afon  of  the  Omiflion  •, 
otherwifeif  no  Return  at  all.  V.  3  Cro.  587.  3  Co. 
81.  Noy  72.  Cro.  Car.  295,  312.  Salkeld  363. 
When  a  Verdi  El  is  found  there  can  be  no- 
.  thing  added  to  it,  cr  taken  from  it-,  but  as  it 
is  found,  fo  the  Court  mud  judge  of  it,  and 
whatever  is  found  in  a  Verdict,  whereupon  the 
Court  can  give  any  Judgment,  mud  be  poli- 
tively  found,  not  ambiguoufly  ;  for  if  the  Jury 
doubt,  the  Court-  can  never  refolve  the  Mat- 
ter of  Fac>  :  And  Shower  held,  That  if  the  Jury 
do  find  pofuively  the  Matter  of  Argument, 
and  do  not  make  the  Conclufion  de  faelo,  the 
Court  (hall  rejeel  the  Matter  of  Argument,  and 
give  Judgment  to  the  contrary  :  And  for  this 
cited  Cro.  Car.  549.  Crifp  and  Pratl\  Cafe, 
"where  I  flue  being  joined  upon  a  Fraud,  it  was 
4  adjudged 
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adjudged  there,  That  though  there  be  never  fo 
many  Circumftances  of  a  Fraud  found,  unlefs 
the  Jury  find  it  to  be  a  Fraud,  the  Courc  (hall 
adjudge  it  to  be  none.  Shower  539. 

Peachy  verfus  Harrifon,   'Trin.  9  W.  3.  C.  B.  What  Matter 
It  is  not  a  good  Exception  in  Arreft  of  Judg-  of  Record 
inent,  that   there  is   no  Warrant  of  Attorney  ^vanta'e^f 
filed,  tho*  that  be  Matter  of  Record,  and  may  in  ArreftSof  ° 
beaffigned  for  Error.  The  Reafon  is,  becaufe  tho'  Judgment,  and 
it  be  a  Matter  of  Record,  yet  it  is  not  of  that  Re-  what  not. 
cord  before  the  Court,  but  of  another.  Salk.  yy. 

Anonymus,  Paf.   11  W.  3.  B.  R.  Indictment  If  the  Di- 
in  B.  R.  for  a  Mifdemeanor,  was   tried   three  flringas  be  re- 
Days  before  the  End  of  the  Term,  and  Judg-  J^^m^'and 
ment  was  entered  the  fame  Term  ;  fo  that  the  Jhere  happen 
Defendant  had   not  four  Days  to  move  in  Ar-  not  to  be  four 
reft  of  Judgment.     And    the  Queftion    was,  Days  between 
Whether  this  Entry  of  the  Judgment  was  re-  ^  I"?1  a?d 
gular,    and    whether  it   mould   not  have   been  |neXerm°  et 
flayed  till  the  Term  following  ?  Et  per  Holt,  judgment' 
C.  J.  If  there  be  four  Days  and   more  between  mail  be  enter- 
the  Trial  and  the  End  of  the  Term,  Judgment  ed  that  Term. 
ought  not  to  be  entered  within  the  four  Days; 
but  if  the  Diftringas  be  returnable  within  the 
Term,  and  the  Party  is  tried  within    two   or 
three  Days   before  the  End  of  the  Term,  the 
Judgment   (hall    be   entered    that  Term,  tho* 
there  be  not  four  Days  to  move  in  Arreft  of 
Judgment ;    fo   it   was  fettled  in  the  Cafe  of 
Knox  and  Levarr,  upon-  a  Conference  between 
Scrogs  C.  J.  and  Sir  William  Jones  Attorney  Ge- 
neral, contrary  to  the  Report  of  Sir  Samuel  Altrey. 

c  Arreft  of  Judgment  is  either  for  Matter  Two  Ways 

*  intrinfick,  that  is,    fuch  as   appears   by    the  of  taking 

'  Record  itfelf,  which  will  render  the  Judgment  Advantage 
4  erroneous,  and  reverfible  ;  or  extrinfick,  /.  e.  jnud/meent° 

*  fome  foreign  Matter  fuggefted  to  the  Court, 

*  which  proves  the  Writ  is  abated,  for  it  is 

*  not 
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c  not  enough  that  ir  proves  the  Writ  is  only  a- 
c  bateable :  The  old  Courfe  of  taking  Advan- 
4  tage  in  Arreft  of  Judgment  was  thus  :  The 
'  Party  after  a  general  Verdict,  having  a  Day 
4  in  Court,  (for  fo  he  has  as  to  Matters  of 
c  Law,  tho'  not  of  Fact)  did  affign  his  Excep- 

*  tions  in  Arrefl  of  Judgment  by  Way  of  Plea; 
c  and  it  was  called  Pleading  in  Arrefl:  of  Judg- 

*  ment.     This  differed  from   moving  in   Ar- 

*  reft  of  Judgment-,  which  was  done  by  one  as 

*  Amicus  Curia,  where  the  Party  was  out  of 
6  Court.  Vide  Co.  Entr.  295.  b.  the  Manner  of 
c  doing  it'.  Vide  2  Ro.  716.  9  E.  1 1.  a.  4  H. 
7.  9.  5  H.  7.  23.  Raft.  107.  Salkeld.  77,  78. 

The  Courfe        ^r  's  againft  the  antient  Courfe  of  the  Court 
c    moving  in  to  make  a  Rule  to  (lay  Judgment,  unlefs  the 
Arreft  of        Poftea  be  brought  in  ;  but  the  Courr,  if  there 
Judgment.      be  probabie  Caufe  (hewn,  will  order  the  Poftea 
to  be  brought  in.     Et  per  Cur9,  If  one  moves 
in  Arrefl  of  Judgment,  he  ought  to  give  No- 
tice to  the  Clerk   in  Court  of  the  other  Side ; 
but  the  better  Way  is  to  give  a  Rule  upon  the 
Poftea  for  bringing  it  into  Courr,  for  that  is  a 
Notice  of  irfelf.     Wood  verfus  Shephard,  T.   2 
Ann.  B.R.     Salkeld  yS. 
Where  a  Di-      Deerly  verfus  the  Dutchefs  of  Mazarine,  Hill. 
vorce  (hall  be  8  W.  3.  B.  R.  Affumpfit  for  Wages  and  Money 
intended  after  lent  -,  on  Non  Aftumpfit,  the  Defendant  proved 
Verdift.         ^e  was  marrjed9    anc]    ner  Hufband  alive    in 
France:  The  Jury  found  for  the  Plaintiff-,  upon 
which,  as  a  Verdict  againft  Evidence,  fhe  mo- 
ved for  a  new  Trial-,  but  it  was  denied  -,  for  it 
fhall  be  intended  (he  was  divorced.   Salk.  116. 
Want  of  A-        Indorfee   declared    on   a  Bill   of  Exchange 
verment  aided  againft  the   Drawer  -,   and  the   Bill  was,  Pray 
by  the  Ver-    pay  this  my  firft  Bill  of  Exchange,  my  fecond  an,d 
dl&«  third  not  being  paid-,  and  the  Indorfement  was 

let  out  in   this  Manner,    that  the  Drawee  in- 

dorfavii 
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dorfavit  fuper  hi  Ham  illam,  content,  billa  illius 
folvend.  to  the  Plaintiff,  without  (hewing  that 
it  was  fubfcribed.  On  Non  Ajfumpfit,  and  Ver- 
dict pro  Quer.  It  was  objeded  in  Arreft  of 
Judgment,  that  there  was  no  Averment,  that 
the  iecond  and  third  Bill  was  not  paid,  which 
is  a  Condition  precedent :  Sed  non  allocatur. 
Et  per  Cur9,  That  muft  be  intended,  for  the 
Plaintiff  could  not  otherwife  have  had  a  Ver- 
di 61  :  And  for  the  fame  Reafon  alfo,  the  In- 
dorfement, which  was  like  wife  excepted  againft 
as  fet  forth  in  the  Declaration,  was  held  good, 
being  aided  by  the  Verdict ;  the  Court  compa- 
ring it  to  an  Action  of  Debt  by  an  Affignee 
of  a  Reverfion,  without  (hewing  an  Attornment, 
which  on  Non  debet  is  aided  by  Verdict ;  for 
if  the  Indorfement  be  neceffary  to  transfer  the 
Bill,  fo  is  the  Attornment  to  pafs  the  Rever- 
fion. Ergo,  as  the  Attornment  (hall  be  fup- 
plied  by  the  Jury's  finding  Debet,  fo  (hall  the 
Indorfement  by  their  finding  Ajfumpfit.  Eaft 
v.  Ejjington,  M.  1.  Ann.  B.  R.  Salkeld  130. 

Action  on  a  promiffory  Note  againft  the  fe-  Want  of  A- 
cond  Indorfor,  and  the  Plaintiff  declared  with-  verment,  that 
out   any  Averment,  that   the  Money  was  de- the  Money 
manded  of   the  Drawer,  or  the  firft  Indorfor.  ™ot™f" 
And  this  was  held  good  upon  Motion  in  Arreft:  Drawer,  no 
of  Judgment;  for  the  Indorfor  charges  himfclfCaufe  for 
in  the  fame  Manner  as  if  he  had  originally  drawn  arrefting 
the  Bill.     Harry  ver fu*  Petit,  T.  9  Ann.  B.  R.  JudSme^- 
Salkeld  133. 

The  Defendant  was  indicted  before  Juft  ices  Certiorari  not 
of  the  Peace,  and  pleaded  Not  guilty  ;  and  af-  to  be  ferved 
ter    the   Jury   were  gone  out    to  confider  of after  tne  Jury 
their  Verdict,  he  deliver'd  in  a  Certiorari ;  and  fvvorn' 
the  Juftices  return'd  the  Verdict  ;  and  it  was 
held  well  ;  for  it  cannot  be  delivered  after  the 
Jury  is  fworn.     Rex  vcrfus  North,  //.  8  W.  3. 

B.  R. 
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B.  R.  Salkeld  144.  See  i  Sid.  31 7.  2  A>£.  138. 

141,  &c.     6  Mod.  17,  61,  62.     1  &W.  296. 

1  Mod.  41. 
Difcontinu-         PnVf  verfus  Parker,  Paf.  8  £F.  3.  5.  £.  Up- 
ance by  Leave  on   a  Motion   to  difcontinue  upon  Payment  of 

mV^fter    Cofls'    the   C°Urt    hdd'   That    after    a  £enCral 
fbecialVer^   Verdicl  there  can  be  no  Leave  given  to  difcon- 

didl,  not  after  ti mi e ;   but    that   after  a  Special  Verdict   there 
general.  may,  becaufe  that  is  not  compleat  and   final  ; 

but  in   that  Cafe  it  is  a  great  Favour.     The 
fame  Point  was  fo  ruled,  inter  Reeve  and  Geld- 
ing, Paf.  5  fcf  6  W.  £5?  M.  B.  R.  Salkeld  178. 
See  1  Lev  48,  227,  298.  2  Lev.  118,   124.   1 
Sid.  60,   84,   306.   1  Mod.  13,  41.     2  Danv. 
156.   1  Saund.  23,  339.  2  Saund.  73.  F^r.  5. 
Two  Counts        ^£/*  verfus  TVtf/w,  Mic.  9  JF.  3.  .#.  R.  The 
in  Nar.  for     Plaintiff  declared,  That  whereas  the  Defendant 
Things  of      6  Maii  1695,  for  120  Weeks  Diet  then  paft, 
thef&meKind,  ^ac|  promifec|   t0  pav  njm  7  j.  per  Week,  and 

be  different:  t^iat  tne  ^1°^  ^/^,  ,/#/.  6  Mz#  1695, 
Helped  by  having  found  the  Defendant  Diet  120  Weeks 
the  Verdift.  then  paft,  the  Defendant  promifed  to  pay  the 
Worth,  and  that  it  was  worth  7  s.  per  Week: 
Upon  Non  Affumpfit  and  Verdict  pro  quer.  it 
was  now  moved  in  Arreft  of  Judgment,  that 
the  Weeks  in  the  Quantum  meruit  are  not  faid 
to  be  alia  than  thofe  laid  in  the  fpecial  Pro- 
mife,  fo  that  the  Defendant  is  twice  charged 
for  the  fame  Thing.  Sednon  allocatur  •,  for  they 
do  not  appear  nece(Iaril.y  to  be  the  fame,  and 
without  Neceffity  the  Court  will  not  intend 
them  fo.  Salkeld  213.  See  Far.  149. 
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